Phap luét lao dong vé 1am thém gio' & nhirng qudc gia phat trién va tham khao
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TS. HOANG MINH KHOI (Phdn hiéu Hoc vién Hanh chinh va Quan tri cong TPHCM) - HO
POAN NHU QUYNH (Trwong Pai hoc Nguyén Tdt Thanh)

Lam thém gio 13 mdt quan hé lao ddng vira cé quy tic, lai vira “phi quy tic” trén thuc té
canh tranh ciia kinh té thi truomg va 1a thuc trang phé bién & nwéc ta hién nay. Bai viét vé
quy dinh phap luat dbi véi lao dong 1am thém gid' & mdt s6 qudc gia phat trién; qua d6 chi
ra nhirng bét cip ciia phap luat VN vé lao dong Iam thém gio; kién nghi giai phap hoan thién
va co ché t6 chirc thye hién van dé nay.

1. Quy dinh vé 1am thém gio & nhitng nuéc phat trién

Tai hau hét cac qudc gia thinh vuong trong thoi ky dau ctia nén kinh té thi trudng, lao dong 1am
thém gid va nhitng vi pham phap luat v& 1am thém gio ciing timg 1a thyc trang phd bién thoi gian
dai, gay nhiéu thiét hai dén quyén va lgi ich hop phéap ciia nguoi lao dong (NLD). Tuy nhién, khi
phap luat ngay cang hoan thién, trén nén cac ché udc ILO[1] - & nhitng qudc gia nay di dan han
ché, loai trir tot vi pham vé 1am thém gi0, tao “h¢ sinh thai” lanh manh, phat trién 6n dinh kinh té
xa hoi.

1.1. Han Quéc[2]

“Pao ludt tiéu chuan lao dong” Han Qudc (Labor Standards Act - LSA) quy dinh gid lam viéc tiéu
chudn khong qua 40 gio/tuan va 8 gid/ngay (khong tinh gio nghi). Han ché lam thém gio (Didu
53): (i) Néu c6 thoa thuan gitta cac bén, gio 1am viée duogc kéo dai thém 12 gio/tudn - gio lao dong
cong chung t6i da 52 gio/tuan (ii) Truong hop ngudi sir dung lao dong (NSDLD) thudng xuyén si
dung dudi 30 lao dong co thoa thuan bang vin ban vai dai dién NLD vé cac van dé lién quan, thi
ngoai thoi gio 1am viée kéo dai trén, NSDLD c6 thé kéo dai gio lam thém, nhung khong qua 08
gio/tuan.

- Tién luong cho gio lam thém (overtime pay - Diéu 56 LSA): NSDLD phai tra it nhat 150% cho
mdi gid lam thém; cac mirc ting cho 1am dém hoic lam vao ngdy nghi/ 1& cling duoc quy dinh:
ngay 18 t6i da 08 gid: 50/100 murc lvong thong thudng; 1am ngay 18 qua 08 gid: hudong 100/100
lwong ngay thuong. Néu 1am thém gid va 1am ban dém, khoan phu cap cong chong theo quy dinh
(lwong 200%/gi0).

- D6i v6i lao dong nit va NLD dudi 18 tudi: Khong duge sir dung lao dong nit dang nudi con dudi
12 thang tudi lam thém gid qua 02 gio/ngdy, 06 gid/tudn va 150 gid/ndm, ngay ca khi c6 thoa thun
tap thé (Piéu 71 LSA); Khong sir dung phu nit hodc tré vi thanh nién dudi 18 tudi 1am bat ky cong
viéc nao bén trong ham 10 (Piéu 72 LSA). NSDLP phai cho NLD nit 01 ngay nghi phép kinh
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nguyét hang thang, khi c6 don (Piéu 73 LSA); va, khong duoc yéu cau lao dong nit dang mang
thai 1am thém gid va phai chuyén lao dong nit d6 sang 1am cong viéc nhe nhang hon - khi c6 yéu
cau (Piéu 74 LSA).

- Theo Piéu 110, 111 LSA, NSDLP vi pham cac quy dinh trén c6 thé bi ap dung tiy theo mirc do:
bi phat tu c6 lao dong dén 02 nam hoic phat tién dén 20 triéu won.

Nam 2023, tai Han Quéc xay ra mQt vu an hinh sy vé 1am thém gio dién hinh: Gidm dbc diéu hanh
cua mdt cong ty v€ sinh khoang may bay, bi budc tdi hinh sy vi pham Diéu 53(1) vé quy dinh cAm
NSDLD cho phép NLD lam thém qué 12 gio/tudn.

Tda an so tham cap I (va ca toa an so tham cap 11 xét khang co sau d6) xac dinh bi cdo di vi pham
Diéu 53(1), dya trén dién giai cia “Bo Viéc lam va Lao dong” (MOEL)[3]. Trong dién giai nay,
MOEL nhan thay ring néu mot nhan vién lam viée 15 gio mdi ngay trong 03 ngay ctia mot tuan,
1a vi pham Diéu 53(1) vi tong sb gio 1am thém hang ngay trong mot tuan 1a 21 gio (7+7+7), vuot
qua gidi han lam thém 12 gio/ngay.

Ngay 7/12/2023, Toa an Tdi cao Han Qudc da 14t ngugc cach giai thich cua toa so thim cap 11 vé
Diéu 53(1) va chuyén vu an vé toa so tham cap II dé ra quyét dinh phu hop véi phan quyét ca
minh. Theo Tda an Tdi cao, 1am viéc 15 gio mdi ngay trong 03 ngay mot tuan (tong cong 1a 45
gid/tudn) s& khong vi pham Diéu 53(1), vi tong s6 gio lam thém hang tuan, dugc tinh bang cach
trir vao thoi gian lam viée tiéu chudn 40 gid/tuan - trong tong s6 45 gid/03 ngay lam viéc mdi tudn,
vay chi con 5 gid - thap hon gidi han lam thém 12 gid theo Piéu 53(1). Lién doan Doanh nghiép
Han Qudc hoan nghénh phan quyét ndy nhu mot budc can thiét dé quan 1y gio 1am viéc linh hoat
hon.

Trong nim 2023, Han Qudc timg quyét dinh nang s6 gio 1am viée 1én 69 gio/tuan, sau d6, da phai
bai bo quyét dinh do lan song phdn déi ciia giGi tré biéu tinh - cho rang dé xudt tang gio lam viéc
sé gdy nguy hiém cho sirc khée va khéng cdi thién dwoc ty 16 sinh thap.[4]

1.2. Nhdt Ban

Nhat ban 1 qudc gia dé cao tuyét d6i tinh than 1am viéc va trach nhiém nghé nghiép; ndi tiéng voi
hién tuong karoshi - 1ao tr vi lam viéc qua suc.[5] O Nhat Ban, nhiing cai cach trong nhiéu nam
qua vé luat lao dong, phén 16n dua trén hé théng viéc 1am tron doi va tién lvong theo thoi gian. Tu
nam 2019, chinh pht Nhat Ban da thuc hién “Ludt cdi cach phong cach lam viéc”[6] (Work Style
Reform Law), nham kiém soat thoi gian lam viéc va khuyén khich nghi ngoi; va, c6 riéng mot co
quan chinh phu cham lo cac quan hé lao dong, 1a “Bd Suc khoe, Lao dong va Phuc lgi Nhat Ban”
(Ministry of Health, Labour and Welfare -MHLW). Theo dé xuat ciia co quan nay, tir nim 2014
Nhat Ban d ban hanh dao luat dé ngin chin hién tuong lam dung lam thém gid gay ra kiét strc/lao
tr d6i voi NLD. Mot ké hoach hanh dong vé viée cai cach lam viéc, bao gém gidi han vé gio lam
thém, méac du hién trang nhu cau xa hoi dang rat thiéu lao dong. Cu thé, quy dinh tai Diéu 36 Luat
Tiéu chuan Lao dong (Labour Standards Act - sira d6i 2019): Gii han gio 1am thém tbi da 45
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gio/thang, 360 gid/nam, co thé c6 ngoai 1¢; Tra luong lam thém it nhat 125%—150% va bét budc
c6 thda thudn véi cong doan trude khi huy dong.

- Cac huong dan tr BO Y té, Lao dong va Phuc loi Nhat Ban nh4n manh: ton trong thoi gian nghi
c4 nhan, trir truong hop khan cip; Doanh nghiép theo dbi gid lam viéc bang hé thdng k¥ thut sb.
Khuyén khich NLD “dit ranh giéi k§y thuat s6” (digital boundaries).[7]

Theo luat hi¢n hanh, ngay ca khi c6 thoa thuan dac biét, thoi gian lam thém gio cling bi gidi han &
mirc dudi 100 gid mot thang va tdi da 720 giod mot nim (vuot 100% mic lao dong binh
thudng/nam), v6i muc trung binh trong nhiéu thang khong qua 80 gio. Luét cling quy dinh cac
hinh phat d6i v6i NSDLP vi pham céc diéu khoan néu trén.

- NLD duoc nghi phép ¢ luong 10 ngay/nam, khong budc phai nghi hét s6 ngay, nhung NSDLD
budc phai dam bao NLD dugc nghi lao dong it nhét tr 5 ngay tr¢ 1én trong han muc luat dinh.
NSDLD vi pham nghia vu ndy sé& bi phat tién dén 300.000 Yén Nhat. Pay 1a quy dinh nham phong
chdng viéc NSDLD va NLD thoa thuan lam thém gid dé bo qua thoi gian can thiét cho nghi ngoi,
hoi phuc sirc lao dong hodc NLP bi ép budc 1am thém gio, khong co ngay nghi.

- Thang 8/2025 vira qua, Toa an cip cao Fukuoka - Nhat Ban da xét xir phiic thAm mot vu an tranh
chap vé 1am thém gid khong duoc tra lwong:[8] Mot phu nir & thanh phé Kumamoto da dé don
kién cong ty cii ctia minh, yéu cau tra lai tién luong 1am thém gid chua dugc tra - dua trén tranh
chap dbi voi "hé thong gid 1am viée dugc tinh toan" ¢6 ap dung cho cac cong viée duoc thuc hién
bén ngoai noi lam viéc hay khong - tire 1a c6 duge xem nhu lao dong binh thuong tai doanh nghiép;
vi ¢6 nay khiéu nai: gio 1am viéc cua c¢6 khong duge quan 1y bang thé chdm céng hodc cac phuong
phap khéc, va c6 di ndp bao cao cong viéc hang ngay cho to chirc, bao gom ca thoi gian bat dau
va két thuc cong viéc. Toa an Tdi cao Fukuoka cong nhan tinh kha thi cta hé théng nay dbi vai
gid 1am viéc chuén tai doanh nghiép (tirc 1a khong xem mot sb viéc 1am ngoai tru so 1a lao dong
tinh lrong); nhung yéu ciu cong ty phai tra khoang 220.000 yén cho nhiing cong viéc khong thudce
pham vi 4p dung cila hé thong - 1 tién luong thoi gian lam thém gio.

Luat Tiéu chuan Lao dong Nhat Ban con quy dinh NSDLP ¢6 nghia vu cung cap cho béc si (nganh
cong nghiép) thong tin quan 1y stc khoe NLD; Bét budc ddi v6i doanh nghiép co tir 50 NLD try
1€n, phai bd tri bac si chuyén khoa thudng truc tai noi lam viéc.

Tom lai, Nhat Ban la quéc gia c6 nén kinh té phat trién, hién dai va yéu cau tdng nang suét lao
dong xa hoi rat cao, nhung phap luat vé bao ho lao dong lam thém gio cling rat chit ché. Chinh
phit Nhat lu6n quan tim muyc tiéu bao vé strc khoé¢ NLD, giam gio 1am thém, khuyén khich doanh
nghiép tu ban hanh chinh sach ndi bd, dé cao tiéu chuan phic loi cho NLD (welbering) trong cai
cach lao dong.

1.3. Chdu Au (EU)

Bén canh tu cach 13 thanh vién cua cac diéu udc quéc té vé lao dong,[9] thi dao luat co ban lién
quan van dé t6 chirc viéc 1am cua cong dong EU 1a Chi thi 2003/88/EC ctia Nghi vién Chau Au va
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Hoi dong ngay 4/11/2003[10]: thoi gian 1am viée bao gdm ca thdi gian lam thém, khong vuot qua
48 gio/tuan (Piéu 6b). nguoi lao dong dugc quyén nghi ngoi i thiéu 11 gio lién tuc trong 24 gid
(Diéu 3); mdi ky 07 ngdy, moi cong nhan déu c6 quyén dugc nghi ngoi lién tuc téi thiéu 1a 24 gid
cong vai 11 gid nghi/ngdy theo Diéu 3.

Lam ca dém khong qua 8 gid ddi voi cong viéc nang/nguy hiém. Chi thi cho phép vai trudng hop
dic thu vuot qua gidi han 48 gid/tudn (derogations & “opt-out” - mién trir va tir chdi), nhung cac
ngoai 1é nay bi kiém soat chit va c6 co ché quyén tir chdi cia NLD (individual opt-out - Piéu 16,
17 va 22).

Bén canh vin ban luat, cong dong EU con dwa vao cac phan quyét ciia Toa an EU (CJEU) dién
giai vé lam thém/thoi gian 1am viée — 1am cin ctr phap 1y quan trong nhu mot hinh thirc an 16 ap
dung trong quan hé phap luat lao dong. C6 cac phan quyét can luu y:[11]

(i) Phan quyét SIMAP (C-303/98, ngay 3/102000): x4c dinh rang thoi gian nhan vién phai c6 mit
tai noi lam viéc (on-call presence) phai dugc tinh la thoi gian 1am viéc (working time) khi NLD
dugc NSDLD yéu cau c6 mat san sang dé phuc vu - tirc 1a s& dugc cong vao téng gio lam dé xét
gidi han 48 gid va quyén nghi. Piéu nay anh huéng manh dén cach tinh “lam thém gio™ cho ca
truc, truc dém, truc tai noi lam viéc;

(ii) Jaeger (C-151/02, ngay 9/9/2003): Toa khang dinh tiép rang ké ca khi nhan vién c6 thé nghi/ngi
tai noi lam viéc nhung phai san sang can thiép, toan bo thoi gian tai noi lam viée d6 (on-call) phai
duoc coi 1a “nghi tai chd” (working time) - tirc 1a NLD khong tu dong “ nghi ngoi” (theo nghia
clia tlr “rest””) néu c6 nghia vu sin sang lam viéc.

(iii) Phan quyét CCOO/Deutsche Bank (C-55/18, ngay 14/9/2019), CJEU di khang dinh rang dé
bao dam hiéu lyc cua cic quyén gidi han gio, quyén nghi t6i thiu..., cic qudc gia phai yéu cau
nha tuyén dung thiét 1ap hé thong khach quan, dang tin cay dé ghi lai thoi gian thyc té 1am viéc
hang ngay.[12]

(iv) Phan quyét Loredas (C-531/23, ngay 19/12/2024) tiép tuc khang dinh rang khong thé loai trir
modt nhom lao dong (vi du lao dong gia dinh/domestic workers) khoi nghia vu ghi chép - tirc 1a
viéc dang ky gio 1am 1a bat budc va khong duoc md rong qia ngudng toi da. Diéu nay s& giy hé
qua 16n cho NSDLD trong viéc chimg minh lam thém va trd cong.[13]

Trude day, thuat ngit “on-call” (tryc sin sang tai noi lam viéc) bi tinh 12 nghi vi khong lam gi, nay
Toa phan quyét 1a gio 1am, nén gidi han 48 gid va quyén nghi phai tinh ludn khoang thoi gian
nay/ngay. Nhu vy, khai niém “lam thém gio” trong EU dugc xét bang tong gid thuc té, quy dinh
giéi han binh quan 48 gid/tudn bao gdm ca gid 1am thém. Cac thoi gian tai noi lam viéc (on-call)
- du khéng lam gi, van c6 thé tinh 13 gio lam.

Do d6, NSDLP bit budc phai c6 hé théng ghi gio khach quan/dang tin cdy dé chimg minh gid
lam, theo phan quyét ctia Toa an EU (phan quyét CCOO & Loredas). Diéu nay 1am ting tinh kha
thi cho NLD khi doi tién 1am thém. Mot s6 ngoai 1& c6 thé ton tai (derogations/opt-out) nhung véi
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diéu kién chit ché va khong lam anh huodng dén bao ho strc khoé/an toan vé sinh lao dong, hoac,
trén tranh quyén ghi chép thoi gian lao dong/nghi tdi thiéu.

Céc hinh thirc vin ban ludt va phan quyét 4n 1& cia Nghi vién va Toa an EU 1 co s& ¢6 tinh nguyén
tac duoc 4p dung chung cho cac qudc gia thanh vién lién minh. Tuy nhién, & mdi qudc gia van c6
hé théng phap luat riéng biét dua trén thuc té luc lugng lao dong xa hoi nudc minh, cu thé nhu:

- Cong hoa Phap: duoc xem 13 qudc gia tién phong thira nhan quyén “dwoc ngit két ndi” (right to
disconnect), 13 quyén ciia NLD duoc ngit két ndi voi cong viée ngoai gid hanh chinh, theo Piéu
55 cua Luat Lao dong (Loi Travail - “El Khomri Law”).[14] M6t s6 tap doan 16n nhu Orange,
Renault, AXA di ky thoa uéc cho phép nhan vién khong can tra 161 email hay tin nhin cong viéc
sau gio lam. Piéu L.2242-17 B6 luat Lao dong Phap (Code du Travail)[15] néu rd: Cac doanh
nghiép phai thuong luong véi dai dién ngudi lao dong vé thoi gian nghi ngoi, thoi gian nghi phép
va doi sdng ca nhan.

- Cong hoa Lién bang Buc: Luat lao dong dugc chia thanh hai Iinh vye: luat lao dong ca nhan va
luat lao dong tép thé. Luét lao dong ca nhan diéu chinh mbi quan hé gitta nguoi lao dong ca nhan
va nguoi str dung lao dong, trong khi luat lao dong tap thé diéu chinh quan hé giita dai dién tap thé
va to chirc ciia nguoi lao dong, ciing nhu quyén va nghia vu cua dai dién nguoi lao dong. Nguoi
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Duc chua cé luat riéng vé “right to disconnect” ma ap dung gian tiép qua “Luat Thoi gian lam
viéc”, gi6i han: 8g - 10 gio/ngay. Viec NSDLD yéu cau NLD tra 16i email hodc cudc goi trong thoi
gian nghi 1a vi pham luat. i voi NSDLP ¢6 hon 50 nhan vién bat budc phai thanh 1ap vin phong

bao cao ndi bo.

2. Quy dinh ciia phap luit lao dong vé 1am thém gio' & Viét Nam: nhirng bit cip va nguyén
nhin

Viét Nam 1a mot qudc gia dang phat trién, thuc thi nén kinh té thi truong va ciing 1a thanh vién
ctia T6 chtrc Lao dong Qudc té (ILO). Do d6, ngoai viéc tuan thi cac nguyén tic ciia cong wdc
qudc té vé lao dong, Chinh phii Viét Nam con rat quan tim chu trong d6i véi lao dong lam thém
gi0 - dugc ghi nhan tai cac van ban phap luat diéu chinh truc tiép, nhu: B luat Lao dong nam
2019 (BLLD 2019); Nghi dinh s 145/2020/ND-CP ngay 14/12/2020 ciia Chinh phu; Va, cac
Thong tu huéng dan thi hanh BLLD 2019 vé ndi dung ctia hop dong lao dong, vé thoi gid 1am
viéc, thoi gio nghi ngoi ddi véi NLD. Ngoai ra, con c6 cac luat diéu chinh gian tiép, nhu: Luat
Bao hiém Xa hoi 2024; Luat Cong doan 2024; Luat Thanh tra 2025.

2.1. Lam thém gio:

Trudce hét, luat quy dinh vé lam viéc theo gio binh thuwong (Biéu 105): khong qua 8 gio/ngay va
khong qua 48 gio/tuan. Nha nudce khuyén khich NSDLD thyc hién lam viéc 40 gid/tuan ddi véi
NLD.

Thr hai, lam thém gic binh thudng theo Diéu 107 BLLD 2019, dugc hiéu 1a khoang thoi gian 1am
viéc ngoai thoi gio lam viéc binh thuong do phéap luat quy dinh, thdéa thuan gitra NLD va NSDLD.
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Lu4t nhdn manh ba diéu kién co ban cdu thanh khai niém: (i) Lam viéc ngoai thoi gio lam viée
binh thuong; (ii) C6 su thoa thuan ty nguyén ciia ngudi lao dong; (iii) Tudn thi gidi han t6i da do
phap luat quy dinh.

Theo khoan 2 Diéu 107: Gid 1am thém khong qua 50% sd gid 1am viéc binh thudng/ngay (khong
qué 12 gid/ngay); khong qua 40 gid/thang va khong qua 200 gio/nam, trir mot sd truong hop dic
biét (mot sb nganh, nghé hodc trudng hop quy dinh tai Khoan 3 Diéu 107), duoc lam dén 300
gio/nam.

Tht ba, lam thém gio trong trieong hop ddc biét (Diéu 108): Thyc hién 1énh dong vién, huy dong
bao dam nhiém vu quéc phong, an ninh; bao v¢ tinh mang con nguoi, tai san cia co quan, td chire,
c4 nhan..., Luat cho phép NSDLDP c6 quyén yéu cau NLD 1am thém gid vao bat ky ngay nao,
khong duoc tir chdi va khong bi gii han vé sb gid 1am thém.

Téng cong, NLD theo gid binh thuong (40 gid/tuan) ¢ Viét Nam, 1a: 1.904 gio/nam; cong véi gid
lam thém t5i da 8 gio/tuan, 1a: 2.320 gio/nam.[16]

Quy dinh vé ché o luong, tién cong (Diéu 98 BLLD 2019, Diéu 55, 56 va 57 Nghi dinh
145/2020/ND-CP): tién luong lam thém gio duoc tinh trén co so lwong thyc tra, bao gdm phu cap
va cac khoan b sung thudng xuyén - Lam thém vao ngay thudng it nhat bang 150% tién luong;
lam thém gid vao ngay nghi hang tuan it nhat bang 200% va lam thém gio trong ngay 18, Tét, ngay
nghi c6 hudng lwong it nhét bang 300%.

So sanh vé&i gid 1am viéc/tudn & cac quéc gia khac, Viét Nam thude top 20 qudc gia ¢6 s6 gid lam
viéc cao nhét.[17] Ty 1& mic luong 1am thém gio tuy kha cao trong nhiéu qudc gia, nhung gia tri
thuce té thap do ty suat hdi doai/tinh thanh khoan han ché cua dong noi té - 1a mot trong 1y do Viét
Nam dugc danh gia 1a qudc gia c6 chi phi nhan cong ré nhat trén thuong truong qudc té.

Pay ciing 1a “ddng lyc thuc diy tang trudng” cia viéc 1am thém gid khong chi tir phia NSDLD —
trong nhitng nganh nghé dac thu, nhu: may mic, da gidy, dién tu, logistic va dich vu xay dung —
ma con tir mong mudn muu sinh cia NLD.

2.2. Thuc trang tinh hinh lam thém gio

Theo Béo c4o tinh hinh lao dong ctia co quan théng ké qudc gia nhitng nam qua 2022-2024)[18],
binh quén tong sé nguoi lao dong ca nudc 1a: 52 tridu; trong d6, Ha Noi va TP.HCM ludn chiém
ty trong 16m (17%) tong s6 lao dong dang 1am viéc. S6 gid lam viée binh quan ca nudc: 43 giod/tuan;
trong do, tap trung & cac do thi 16n nhu Ha Noi 1a: 44 gio/tuan va TP.HCM la: 46 gio/tuan.

Nhin chung, qua thanh tra, kiém tra thuc tién tinh hinh st dung lao dong tai cac doanh nghiép, khu
cong nghiép trén ca nudc, ghi nhan phan 16n cac sai pham tip trung & viéc huy dong nguoi lao
dong lam thém vuot gisi han 40 gid/thang hodc 300 gid/nam, khong bo tri thoi gian nghi bu theo
quy dinh, hoc tinh sai, tra thiéu tién luong lam thém gio vao cac dip 18, Tét; Trong nhiéu truong
hop cu thé ¢ cac nganh nghé va doanh nghiép dic thu, NLD phai 1am thém gid thudng xuyén nhu
1a mot nghia vu, qua murc giGi han t6i da va phan bu dap khong thoa dang.
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Dang lo ngai hon, nhimg nim qua, theo co quan truyén thong phan anh: tai nan lao dong dién ra
xap xi ca ngan vu do an toan lao dong kém, do ‘ting ca” - 1am thém gid; trong d6 da phan gay dén
hau qua thuong tich, hoac, cd tat nghiém trong; tham chi gay tir vong cho NLD. [19

Khai quat chung, quan hé xa hoi vé lao dong lam thém gio thé hién mot sd bat cap va hé qua sau
day.

2.3. Nhitng bat cdp va nguyén nhén

(i) Lam thém gio - d tro thanh thoi quen phd bién cia thi truong lao dong Viét Nam, “Lam hét
viéc, chir khong lam hét g10”. Céac nganh dac thu nhu dét may, da giéy, dién tr, logistic, dich vu,
xay dung (co ty trong hon 72% NLD trong co cau lao dong dang 1am viéc)[20] déu dua manh vao
ning suit lao dong va thoi gian lam viée kéo dai dé dap ing don hang mua vu hodc xuit khau qubc
té. Mic du, luat dinh 1a “truong hop dac biét”, song lai thiéu tiéu chi dinh lugng, nén doanh nghiép
c6 thé dua ra Iy do “dic thi san xuat” dé kéo dai lam thém gio. Tuy nhién, trong sy déng gop tham
lang 4y cta hang triéu ngudi lao dong, mot mau thuin co ban dang hinh thanh — mdu thudn giita
nhu cau tang trwcng kinh té va gidi han quyén nghi ngoi, tic 13 gitta hiéu qua san xuat va yéu cau
tai tao strc lao dong/nhu cau thy hudng trong con nguoi.

(ii) O nhiéu co sé san xuat NLD phai 1am viéc tir 1012 gio/ngdy; viéc “tu nguyén” lam thém
nhiéu khi chi mang tinh hinh thure, vi NLD s¢ mét viéc hodc gidm thu nhap. Thyc trang tam tu cia
da s6 NLD, 1a: “Luong khong du sdng, cong nhan mdi mudn 1am thém gio[21]. Cac nghién ciru
khoa hoc chi ra rr:ing khi vuot qua ngudng 48 gi(‘r/tuﬁn, hi€u qua cong viéc gidm dén, ty 1€ tai nan
lao dong ting 1én, va nguy co kiét sirc (burnout) gia ting. Diéu nay dan t&i nghich 1y, lam thém dé
ting ndng sudt, nhung lai lam giam ndang sudt vé lau dai.

(ii1) Tt sau dai dich covid-19, da hinh thanh mot “chuan” lao dong méi — lam viéc tir xa. Ngoai
trir lao dong gian don, tryc tiép van hanh may moc; udc tinh sé6 NLD lam viéc van phong chiém
ty 18 11 — 12% s6 lao dong. Gi6i chuyén mon co thuat ngit cho NLD tir xa 14 “lam thém gio vo
hinh” — vi ranh gidi giira gid lam tiéu chuan va lam thém gio khong dugc kiém dém khi lam viéc
online; NLD khoéng & noi lam viéc, van phai hoan thanh day du phan viéc ma khéng co sy xéac
nhan lam thém gio va luong, phi cho “thoi gian vo hinh” nay.

(iv) Hé qua vé van héa - xd héi: Lam thém gio va “Lam thém gio vo hinh” khong chi tac dong lau
dai vé thé chat ma anh hudng truc tiép dén doi song gia dinh va doi séng tinh than. Sy mét moi
sau thoi gian nghi ngoi bi rat ngan, chat luong sdng va quan hé gia dinh ctia nguoi lao dong ciing
bi anh hudng, mot dang ton thuong xa hoi it dugc nhin nhan nhung rat thuc; va thuong roi vao b
phan lao dong nir lam viéc trong moi trudng cong nghiép, it nghi giai lao22.

Hau qua 13 nhiéu lao dong nir d6i mat voi nguy co suy giam st khoe sinh san, rbi loan noi tiét,
stress va mat can bang gia dinh - cong viéc[23] — ¢6 thé xem 1a mot trong nguyén nhan giai thich
cho tinh trang “Dén s gia” hién nay, ma Uy ban Vian hoa - Gido duc ciia Quédc hoi da néu trong
béo cao két qua khao st viéc thuc hién chinh sach, phap luat vé viéc lam ddi v6i thanh nién (giai
doan 2020 - 2023).[24]
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3. Mt s6 kién nghi, dé xuat

Trude hét, can thdng nhat quan diém: lam viéc dai hon khong nhat thiét dan dén ning suit lao
dong cao hon. O hau hét cic nudc phat trién, NLD chi 1am viéc dudi 40 giod/tuan van dam bao
nang sut.[25] Trong ky nguyén s hién nay, d3 mo ra nhiéu ning luc ting ning suit cao, nhu:
nang cao h¢ théng thiét bi chu yéu, cong cu day chuyén, van hanh di¢n tir, cong nghé quan tri...;
Bén canh d6, BLLD 2019 da thi hanh qua 05 nam, dén nay, trong diéu kién nén kinh té thi truong
rat canh tranh va hoi nhip céng nghé nhan tao (Al) & nudc ta, phat sinh nhu cau rat can phai tiép
tuc nang tam Luat. Tham khao kinh nghiém tir cac qubc gia phat trién — lam it gid - ning suit cao,
kiém soat tdt tai nan lao dong va phuc lgi thoa dang dbi v6i NLD, xin kién nghi mot s6 dinh hudng
va giai phap sau day:

3.1. Hoan thién khung phap ly:

- Xem xét sira d6i mirc gi6i han gio 1am thém theo hudéng giam gio lam binh thuong va gio lam
thém toi da hién nay. Vi dy, 1am viéc 6 gio/ngay va lam thém gio khong qua 12 gid/tudn. Thoi gian
nghi t6i thiéu 24 gid/tuan;

- B6 sung diéu luat vé “lam thém gio vo hinh” (lam viéc tai nha, online) — quy dinh 5 thoi gid,
tinh luong, nghi bu; va, diéu luat cho phép NLD quyén “ngat két nbi” lién hé véi NSDLD ngoai
gi0 lao dong.

3.2. Boi véi nguoi sir dung lao dong

- Quy dinh NSDLD c6 ké hoach lao dong ban gidy/dién tir diéu tiét, phan bo hop Iy NLD lam thém
gi0, tranh viéc NSDLD tuy tién don 1am thém vao nhing thang cao diém, giy qua tai cho NLD,
nhung van “hop phap” vé tong gid trong nam. Phap luat can khuyén khich cac doanh nghiép (bat
budc ddi v6i doanh nghiép quy mé trén 300 nguoi) sir dung hé thong chdm cong dién tir tich hop
véi co quan quan ly lao dong.

- Yéu cu ¢ mdi khu vuc lao dong cong nghiép, doanh nghiép c6 tir 50 NLD tr¢ 1€n, hodc, doanh
nghiép tuy c6 s6 NLD it hon, nhung & thoi diém 1am thém gid theo vu mua - NSDLD phai dam
bao su giam sat bang camera/hdp den dién tién thoi gian 1am, két ndi online hodc trinh ra khi c6
yéu cau thanh, kiém tra.

3.3. Doi voi co quan quan ly nha nuoc

Tang cuong ung dung cong nghé thong minh vao quéan 1y, phdi hop lién nganh: LD-TBXH, B6 Y
té va Cong doan, twong tic online vé tinh hinh vi pham ddi voi NLD dé xu Iy kip thoi.[26] Xay
dung hé thong ddi chiéu ty dong giira gio cong thuc té (qua may cham cong), tranh tinh trang c6
thé chinh sura, hop thuc hoa trén sb sach ban giéy truge khi bi kiém tra;

- Nang cao ché tai xir phat, ran de: sira d6i mirc phat ti thiéu gap hai lan murc hién nay dbi véi
huy dong 1am thém vuot 300 gio/ndm va ap dung cac hinh thirc xtr phat bd sung: tam dinh chi hoat
dong, budc truy tra lvong dy du va bdi thuong stc khoe NLD bi anh hudng.
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3.4. Vé co ché hé tro tw phdp: Nganh Tda an nhan dan can xem xét, lwa chon nhimg tranh chip
lién quan vé phap luat lao dong, v& tai nan lao dong, vé 1am thém gio, dé dua ra xét xur diém, nang
cao tinh giao duc phap luat chung.

[1] T6 chirc Lao dong quéc té (ILO) 1a td chirc chuyén mon cua LHQ, thanh 1ap ngay 11/4/1919
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applicable-to-off-site-work-in-overtime-pay-case/?utm_source=chatgpt.com

[9] Cong udc quéc té vé cac quyén KT-XH va vin hoa (1966) va Cong udc ciia T chirc Lao dong
Quéc té (ILO).

[10] https://eur-lex.europa.eu/legal-
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[11] In Case C-303/98, https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX%3A61998CJ0303&utm_source=chatgpt.com

- In Case C-151/02: https://eur-lex.europa.eu/legal-
content/ EN/TXT/PDF/?uri=ecli%3AECLI%3AEU%3AC%3A2003%3A437&utm source=chatg

pt.com

[12]https://curia.europa.eu/juris/document/document.jsf?dir=&docid=293841 &doclang=en&mo
de=req&occ=first&pagelndex=0&part=1&text=&utm_source=chatgpt.com (In case CCOO &
Loredas);

[137https://curia.europa.eu/juris/document/document.jsf?dir=&docid=293841 &doclang=en&mo
de=req&occ=first&pagelndex=0&part=1&text=&utm_source=chatgpt.com

[14] Dy luat Lao dong mai, thuong duoc goi 1a Luat El-Khomri, dét theo tén nguoi khoi xudng
cdi cach - B trudng Lao dong Phap Myriam El-Khomri dua ra. Luat c6 hi¢u luc tir 01/01/2017.

[15]https://www.legifrance.gouv.fr/codes/article 1c/LEGIARTI000043893940?utm_source=chat
gpt.com

[16] NLD binh thuong & VN c¢6 téng cong 115 ngay nghi (du kién cua nam 2026) + 12 nghi
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Noudn: https://www.gs0.g0v.vn/wp-content/uploads/2024/03/Sach-BC-Dieu-tra-LDVL-2022-
Vietnamese.pdf?ref=luatkhoa.ghost.io / - https://www.nso.gov.vn/default/2024/03/bao-cao-dieu-
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hoi-khien-6-nguoi-thiet-mang-khoi-to-giam-doc-cong-ty-go-binh-minh-
185240510105328827.htm; https://laodong.vn/xa-hoi/nam-2023-11-nguoi-bi-tai-nan-lao-dong-
tu-vong-o-ha-nam-1314702.1do; Thong bao sé 4162/TB-LDXH vé “Tinh hinh tai nan lao dong 6
thang dau nam 20237, https://www.atld.vn/law/2460/content

[20] T1dd (23), https://www.gso.gov.vn/wp-content/uploads/2024/03/Sach-BC-Dieu-tra-LDVL-
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[24] https://vneconomy.vn/mot-lao-dong-viet-lam-ra-hon-170-trieu-dong-moi-nam.htm#...

[25] Cu thé, NLD toan thdi gian & Anh lam viéc 42,2 gid/tuan, nhiéu hon so véi muc trung binh
cia EU, nhung van khong hiéu qua bang NLD lam viéc it gid hon, nhu: & Ha Lan: 31,6
gid/tuan; Pirc co thoi gian lam viéc dai nhét EU: 39,9
gid/tudn, https://www.ons.gov.uk/employmentandlabourmarket/peopleinwork/earningsandworki

nghours/datasets/averagehoursworkedbyindustryhour0O3/current; https://ilostat.ilo.org/topics/labo

ur-productivity/.

1261v{ dy, truong hop NLD khdm bénh nghé nghiép do kiét strc, co quan y té khong bi bét budc
phai béo cdo cho Thanh tra lao dong. Su thiéu lién két nay lam dut gdy thong tin gidm sat - 1a
nguyén nhan khién cac vi pham mang tinh hé thong kho bi phat hién.
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