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Hién nay, di c6 nhiéu truwomg hop loi dung mang xa hdi nhu facebook,
zalo, youtube... dé xtic pham danh d, nhan pham, uy tin, doi tw ciia nguoi khac
xam pham dén cac quyén nhéin than ciia con nguwdi dwgce phap luit ton trong va
bao vé. Dwéi khia canh phap luit dan sw, ngudi c6 hanh vi xAm pham cic quyén
nhan thin trén mang xa héi c6 thé phai chiu trach nhiém gi, nhirng bién phap
nio c6 thé dwoe ap dung. Bai viét dudi diy tap trung phén tich, 1am rd nhirng

van dé nay.
1. Mt s6 dang xAm pham quyén nhén than trén mang xi hoi

Thit nhat, xdm pham dén quyén hinh anh ciia ngwoi khdc: Theo quy dinh tai
Piéu 32 B luat Dan sy (BLDS) nam 2015 thi “c4 nhan c¢6 quyén d6i v6i hinh anh
cia minh. Viéc st dung hinh anh cta ca nhan phai duoc nguoi dé6 dong y. Viée sir
dung hinh anh cta nguoi khac vi muc dich thuong mai thi phai tra thu lao cho nguoi
c6 hinh anh, trir truong hop céc bén co6 thda thudn khac™.

Quyén ctia ca nhan dbi v6i hinh anh 1a quyén nhan than gan lién voi mdi ca
nhan dugc phap luat ghi nhan va bao v¢, theo d6 ca nhan dugc phép st dung hinh
anh va cho phép nguoi khac st dung hinh anh ctia minh. Vi¢c st dung hinh anh cua
ngudi khac trén mang xa hoi chit yéu dudi hai dang 12 nham muc dich thuong mai
va phi thuong mai. Tuy nhién, khi mft nguoi tu y st dung hinh anh ctia nguoi khac
ma chua duoc ngudi d6 dong ¥ dé dang tai trén cac trang mang x4 hoi thi ho da xam

pham dén quyén nhan than.



Thit hai, xdm pham danh dw, nhdn pham, uy tin cia ngwoi khdc: Theo quy
dinh tai Diéu 34 BLDS niam 2015 thi: “Danh du, nhan phém, uy tin cia ca nhan la
bat kha xAm pham va dugc phép lut bao vé”. Danh du, nhan pham, uy tin 1 nhiing
yéu t6 nhan than phi tai san gin 1ién véi mdi c4 nhén, thé hién pham chét, dao dic
va gia tri cia moi ca nhan. Danh duy, nhan phﬁm, uy tin ctia ¢4 nhan la bat kha xam
pham va dugc phap luat bao v¢. Nhitng hanh vi bia dat, dua ra nhiing thong tin khong
ding su that vé nguoi khéac, xic pham danh du, nhan phém, uy tin cua nguoi khac. ..
va phét tan, lan truyén trén mang xa hoi 1a ¢ xAm pham dén cac quyén nhan than
cua nguoi khac.

Thir ba, xdm pham doi séng riéng tw, bi mdt ca nhén, bi mdt gia dinh: Quyén
vé doi sdng riéng tu, bi mat ca nhan, bi mat gia dinh 1 nhitng quyén nhan than duogc
phap luat ton trong va bao vé dugc quy dinh tai Piéu 38 BLDS nam 2015. Viéc thu
thap, luu giir, str dung, cong khai thong tin lién quan dén doi song riéng tu, bi mat ca
nhan, bi mat gia dinh... phai dugc ban than cd nhan, cac thanh vién trong gia dinh
ddng ¥ trir truong hop phap luat co quy dinh khac. Cac hanh vi xAm pham, tiép cén,
tiét 16, st dung hodc phat tan bang viéc dang tai trén mang xa hoi nhiing thong tin
lien quan dén doi séng riéng tu, ca nhan, gia dinh nhu nép sinh hoat, thoi quen, sé
thich, danh tinh, dic diém thé chat, tim sinh 1y, trinh d9, hoc van, vi tri, cép bac cong
vige, thong tin khac c6 tinh dinh danh hodc dugc cép riéng cho ca nhan (chirng minh
thu, dién thoai, tai khoan, thé ngan hang...) va nhitng mbi quan hé xa hoi, quan hé
nhan than, quan hé tai san clia ca nhan; cac thong tin lién quan dén cac thanh vién
gia dinh gin bo voi nhau do hon nhan, quan hé huyét théng hodc quan hé nudi dudng
theo quy dinh ctia phap luat hon nhan va gia dinh... ma khong dugc phap luét cho

phép hodc ca nhan d6 dong ¥ thi d3 xdm pham dén quyén nhan than.

Tuy nhién, trén thuc té thuong c6 su két hop gitra cac yéu t6 nhan than noi

trén, vi du khi quyén cua ca nhan doi vé1 hinh danh bi xdm pham hoac quyén vé doi



sé)ng riéng tu, bi mat ca nhan, bi mat gia dinh cua ho bi xadm pham thi cling c6 thé

xam pham ca quyén vé€ danh du, nhan pham, uy tin cua ho.

2. N§i dung quy dinh vé trach nhiém din sw d6i véi hanh vi xAm pham

quyén nhan than trén mang xa héi

O khia canh déan sy, trach nhiém dan sy duoc dat ra khi bén ¢6 hanh vi xam
pham t&i quyén nhan than khéng thuc hién nghia vu phat sinh khi thue hién cac hanh
vi trai v6i quy dinh ctia phap ludt nhu chdm dut hanh vi xAm pham, xin 13i, cai chinh
cong khai, bdi thudng thiét hai... thi phai chiu hau qua bat loi ma co quan nha nudc
c6 thAm quyén ap dung d6i véi ho trén co sé yéu ciu cta bén bi xAm pham. Phap
luat dan sy quy dinh trach nhi¢ém ctia nguoi c6 hanh vi xam pham céc quyén nhan
than trén mang xa hoi bao gém: Buoc g& bo thong tin vi pham; budc xin 15i, cai chinh
cong khai; bdi thuong thiét hai. Tty vao nhitng yéu ciu khac nhau ctia ngudi bi xdm
pham, Toa an co thé budc cac bén c6 hanh vi xAm pham phai thuc hién cac bién phap

néu trén.

Thik nhat, trach nhiém budc g& bo thong tin, hinh anh xAm pham dén céc quyén
nhan than. Theo quy dinh tai khoan 3 Piéu 32 BLDS niam 2015 thi: “Viéc st dung
hinh anh ma vi pham quy dinh tai Piéu nay thi nguoi c6 hinh anh c6 quyén yéu cau
Toa an ra quyét dinh budc ngudi vi pham, co quan, t6 chirc, ca nhan c6 lién quan
phai thu hoi, tiéu hity, chim dut viéc sir dung...”. Khoan 3 Diéu 34 BLDS niam 2015
thi: “Thong tin anh hudng xau dén danh dy, nhan pham, uy tin cta cd nhan dugc
dang tai trén phuong tién thong tin dai chung nao thi phai dugc...”. Nhu vay, khi
viéc dang tai trén mang xa hoi xdm pham quyén nhéan than ctia nguoi khac thi ngudi
xam pham budc phai g& bd cac thong tin do trén cac trang mang xa hoi.

Thir hai, trach nhiém budc xin 15i, cai chinh cong khai: Budc xin 15i, cdi chinh
cong khai duoc BLDS nam 2015 quy dinh 13 mot trong cac bién phap xur 1y dbi voi

nguoi cd hanh vi xdm pham quyén nhan than cta nguoi khac. Theo quy dinh tai



khoan 5 Piéu 34 BLDS niam 2015: “Ca nhan bi thong tin 1am anh huong x4u dén
danh dy, nhan pham, uy tin ngoai quyén yéu cau bac bo thong tin d6 con c6 quyén
yéu cau nguoi dua ra thong tin xin 13, cai chinh cong khai va bdi thuong thiét hai”.
Tuy nhién, BLDS khong dua ra dinh nghia xin 161, cai chinh cong khai 1a gi? Chung
ta ¢6 thé hiéu xin 1i 1a ty nhan khuyét diém, sai 1am vé minh; 13 su déng cam, sé
chia d6i v6i nguoi bi chiing ta lam cho ton thuong, bi thiét hai; 1a cach dé bay to su
héi han; ton trong ddi véi nguoi b1 xdm pham. Cai chinh cong khai 1a stra chira lai
nhiing thong tin sai 1éch vé mot chu thé cho dang voi sy that dé tit ca moi nguoi
cung dugc biét, dé loai bo nhitng thong tin sai 1éch. Thyc tién xét xtr ¢6 03 kha ning:
Ngudi bi xdm pham yéu cau Toa an budc ngudi xAm pham xin 161, cai chinh cong
khai trén mang xa hoi (facebook, zalo...); xin 161, cai chinh cong khai tai noi cu trq,
noi 1am viéc; xin 16i, cai chinh cong khai trén bao chi.

Truong hop thu nhét, xin 16, cai chinh cong khai tai noi cu tra, lam viéc cua
ca nhan, try s¢ cua phap nhan la vi¢c Toa an xét xtr theo hudng budc ngudi c6 hanh
vi xam pham truc tiép xin 16i, cai chinh cong khai tai noi cu tra, 1am viéc, tru so. Vi
du, thang 04/2018, Toa an nhan dan quan B xtr so tham, nhan dinh c6 du co s dé
xé4c dinh 6ng H chinh la ngudi di dang tai nhitng thong tin trén 1én facebook. Ong H
khong chi diang tai thong tin vé viéc dé thi bi 16 ma con khang dinh ba A va ba C da
cho hoc sinh ctia minh chép dé va 10i giai phan doc hiéu trong dé thi vao hai ngay
trude khi thi. Tuy nhién, can clr vao van ban ctia S¢ Gido duc va Dao tao thanh phé
D cung cac tai liéu, chimg ctr khac, c6 co sd dé xac dinh khong c6 sy viée 10 dé thi,
tir 46 Hoi dong xét xir dd bude ong H xin 18i cong khai tai noi lam viée ctia ba A 1a
tru s& truong THPT S, quan B”. O day, Toa an da budc ngudi xam pham danh duy,
nhan pham, uy tin ctia ngudi khac trén mang facebook phai cong khai xin 15i tai noi
lam viéc ctia ngudi bi xam pham. Trén thuc tién xét xir, khi 4p dung bién phap xin
18i, cai chinh cong khai, Toa 4n 4p dung twong dong v6i khoan 1 Diéu 57 Luat trach

nhiém bdi thuong nha nude nam 2017.



Trudng hop thir hai, dang bao xin 10i, cai chinh cong khai. Pay 1a viéc ngudi
xam pham phai c6 trach nhiém ding cong khai xin 15i, cai chinh trén bao theo phan
quyét ctia Toa an. Thuec té, viée xin 18i cong khai trén bao d6i voi hanh vi xAm pham

cac quyén nhan than trén mang xa hoi cling da duoc nhiéu Toa an 4p dung.

Truong hop thir ba, xin 15i cong khai trén mang xa hoi. Thuc tién xét xir hién
nay c¢6 mot so truong hop ma ca nhan bi xAm pham yéu cau xin 13i, cai chinh cong
khai trén mang xa hdi (facebook, zalo...). Tuy nhién, viéc xin 16i, cai chinh cong
khai trén mang xa hoi c6 dugc chap nhan hay khong thi trong thuc tién xét xir lai co
nhitng quan diém khéc nhau: Co quan diém cho réng, hién nay viéc xin 10i, cai chinh
cong khai trén trang mang xa hdi (facebook, zalo...) chua dugc phap luat quy dinh
vé cach thirc, thu tuc ciing nhu cac bién phap cudng ché nham dam bao cho viéce thi
hanh an nén khong chép nhan budc xin 10i, cai chinh cong khai trén mang xa
hoi. Thyc té c6 Toa an di chap nhan yéu cau cia ngudi bi xAm pham budc ngudi co
hanh vi xdm pham céc quyén nhan than trén mang xa hoi phai xin 16i cong khai trén
mang xa hdi, vi du trong ban an dan su so tham cua Toa 4n nhan dan thi xd A, tinh
B, Toa 4n da nhan dinh: “Viéc cong ty yéu cau 6ng M g& bo bai viét c6 ndi dung xuc
pham cong ty va yéu cau xin 151, cai chinh cong khai trén tai khoan facebook c4 nhan
ctia ong M 13 phu hop véi khoan 5 Diéu 34 ctia BLDS nam 2015 nén c6 cin clr chap
nhan. Budc 6ng Tran Ky M g& bo bai dang xtic pham Cong ty C6 phan T va xin 151,

cai chinh cong khai trén tai khodn facebook ca nhan cua ong Tran Ky M”.

Theo tac gid, xam pham & dau thi tién hanh xin 161, cai chinh cong khai & do,
vi mang xa hoi co su lan truyén thong tin rat nhanh. Viéc xin 1601, cai chinh cong khai
trén mang xa hoi mdi ddm bdo duge quyén nhan than cua nguoi bi xtic pham dugce

bao v€ mdt cach nhanh chéng, kip thoi.

Tht ba, trach nhiém bdi thuong thi¢t hai: Theo yéu cau cua nguoi bi xam pham
cac quyén nhén than trén mang xa hoi thi ngudi xam pham c6 thé phai chiu trach

nhiém boi thuong thiét hai. Quan hé gitra ngudi st dung mang xa hoi dé xam pham
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va quan hé véi ngudi bi xdm pham cac quyén nhan than thudng 1a quan hé ngoai hop
ddng va thiét hai ¢ day 1a thiét hai ngoai hop dong, nén cac quy dinh vé boi thuong
thiét hai ngoai hop dong thuong dugc Toa an van dung dé giai quyét mdi quan hé vé
bdi thudng thiét hai giita cac bén. Tuy nhién, khéng phai cir c6 yéu cau ctia ngudi bi
x4m pham thi ngudi xdm pham s& phai chiu trich nhiém bdi thuong thiét hai. Dé
phat sinh trach nhi€ém boi thuong thiét hai thi phai théa man cac can ctr lam phat sinh
trach nhiém bdi thuong thiét hai. Tai khoan 1 Diéu 584 BLDS niam 2015 d3 chi ra
cac can cu phat sinh trach nhiém boi thuong thiét hai, theo dé “ngudi nao c6 hanh vi
xam pham tinh mang, strc khoe, danh du, nhan phém, uy tin, tai san, quyén, loi ich
hop phéap khac cia nguoi khdc ma gay thiét hai thi phai boi thuong, trir trudong hop

B0 luat nay, luat khac co6 lién quan quy dinh khac”.

Nhu vy, dé phat sinh trach nhiém boi thuong thiét hai khi xAm pham quyén
nhén than trén mang xa hoi thi phai théa man céc can ctr sau: C6 hanh vi xam pham
cac yéu to nhan than; c6 thiét hai xdy ra va c6 mdi quan hé nhan qua giita hanh vi
gay thiét hai va thiét hai xay ra. Yéu t6 nhan than & ddy c6 thé hiéu rong hon danh
du, nhan pham, uy tin duoc quy dinh tai Piéu 584 BLDS nim 2015 ma c6 thé 13 doi
song riéng tu, hinh anh... Khi cac d6i tuong nay bi xdm pham thi Diéu 584 BLDS
nam 2015 ciing dugc ap dung, c6 thé coi nhitng ndi dung lién quan dén xam pham
quyén va loi ich hop phap khac cta nguoi khac. Hanh vi xdm pham céc yéu t6 nhan
than d6 phai gay ra mot thiét hai trén thuc t& moi lam phat sinh trach nhiém boi
thuong thiét hai, néu khong c6 thiét hai thi co thé xir Iy theo mot co ché khac nhu
budc xin 16i. Thiét hai & day co thé 1a thiét hai vé vat chét hodc thiét hai vé tinh than.
Cubi cung, phai c6 mbi quan hé nhan qua giira thiét hai xay ra véi hanh vi xAm pham
cac quyén nhan than trén mang xa hdi. Thi¢t hai xay ra la két qua tat yéu cua hanh vi
xam pham céc yéu t6 nhan than va nguoc lai, hanh vi xam pham céc yéu t6 nhan than
l1a nguy€n nhan gay ra thiét hai. Vé can ctr phat sinh trach nhiém boi thuong thiét hai,

khoan 1 Biéu 604 BLDS nam 2005 quy dinh “nguoi ndo ¢6 16i ¢b ¥ hodc vo y xam



pham tinh mang. .. thi phai bdi thudng”, trong khi BLDS niam 2015 quy dinh “ngudi
nao ¢4 hanh vi xAm pham tinh mang. .. thi phai bdi thuong” (khoan 1 Diéu 584). Tuy
nhién, 16i van 13 yéu t6 phai xét dén trong trach nhiém boi thudng thiét hai, boi thong
qua viéc xac dinh ai 1a ngudi ¢ 16i; 16i ¢ hinh thirc ndo (cd ¥ hay vo ¥) ¢6 ¥ nghia
quan trong trong viéc xac dinh chu thé phai boi thuong ganh chiu thiét hai, xac dinh

murc boi thudng; xac dinh phan bdi thuong. ..

Céc thiét hai duoc boi thudng c6 thé 1a thiét hai vé vat chat va thiét hai vé tinh
than. Khoan 1 Piéu 592 BLDS nam 2015 quy dinh: “Thiét hai do danh du, nhan
pham, uy tin bi xdm pham bao gdm: Chi phi hop 1y dé han ché, khic phuc thiét hai;
thu nhap thyc té bi mat hodc bi giam sat; thiét hai khac do luat quy dinh”. Trong do,
viéc 4n dinh murc boi thudng, hinh thic va phuong thire bdi thudng do cac bén thoa

thuan theo quy dinh tai khoan 2 Piéu 585 BLDS niam 2015.

Néu cac bén khong thoa thuan duge thi xac dinh murc boi thudng dua theo céc
yéu td sau day: Can cu vao thiét hai thuc té ma nguoi bi xam pham danh du, nhan
pham phai chiu dé han ché, khic phuc thiét hai; do thu nhap thuc té bi mat hodc bi

giam sut. Nhiing thi¢t hai nay phai c6 chung tir, hda don kém theo...

Ngoai thiét hai vé vat chat phai boi thuong, bén xAm pham quyén nhan than
con c6 thé phai bu dip nhiing ton that vé tinh than cho ngudi bi xdm pham theo quy
dinh tai khoan 2 Piéu 592 BLDS nam 2015: “Nguoi chiu trach nhiém boi thuong
trong truong hop danh dy, nhan pham, uy tin cia nguoi khac bi xam pham phai boi
thuong thiét hai theo quy dinh tai khoéan 1 Diéu nay va mgt khoan tién khac dé bu
dap ton that vé tinh thAn ma ngudi d6 ganh chiu. Mirc boi thudng bu dép ton that vé
tinh than do cac bén thoa thuan; néu khong thoa thuén dugc thi muc t6i da cho mot
ngudi ¢o danh dy, nhan pham, uy tin bj xdm pham khéng qua muoi 1an mirc lwong
co s¢ do Nha nudc quy dinh”. Nhu vay, khoan tién bu dap vé tinh than do cac bén tu
thoa thuan, néu cac bén khong théa thuan dugc thi Toa an phai xac dinh muc boi

thudng vé tinh than nhung khong duoc vuot qua 10 thang luong co sé. Va mire toi
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da 10 thang luong co s& 13 cho 01 ngudi c6 danh dy, nhan pham, uy tin bj xAm pham.
Do d6, trudmg hop c6 nhiéu ngudi cing bi xAm pham trén mot thong tin duoc ding
tai trén mang x4 hoi thi mdi nguoi ¢ thé s& duge nhan mirc bdi thudng thiét hai vé
tinh than ti da 1 10 thang luong co so.

Can luu y, vé pham vi ap dung, Diéu 592 BLDS nim 2015 chi quy dinh thiét
hai do danh du, nhan pham, uy tin bj xAm pham ma khong quy dinh viéc xAm pham
cac yéu t6 nhan than khac nhu quyén hinh anh; doi song riéng tu, bi mat ca nhan, gia
dinh, co quan... Tuy nhién, van c6 thé 4p dung tuong tu phap luat theo Piéu 592
BLDS nam 2015 (Piéu 6 BLDS nam 2015 d3 quy dinh) dé x4c dinh mirc bdi thudng

thiét hai khi cac yéu t6 nhan than bj xam pham trén mang xa hoi.p
Nguyén Thi Tra My

Theo Tap chi Kiém sat in s6 23/2024



