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Chia sé:

Tém tit: Hién nay, nhiéu qudc gia da thira nhan tai san ma hoa 1a tai san hop phap
va ban hanh khung phép 1y quan 1y thi truong tai sdn ma hod. Ttr gbc nhin phép luét
so sanh, ndi dung bai viét nghién ctru mé hinh diéu chinh phap luat tai hai thi trudng
tai san ma hoa 16n nhat thé gidi 13 Hoa Ky va Lién minh chau Au (EU), qua d6 rat
ra mot s6 ggi mo dbi voi phap luat Viét Nam.
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Abstract: Many jurisdictions now recognise crypto-assets as lawful property,
necessitating regulatory mechanisms for crypto markets. The United States adopts a
fragmented, ex post and enforcement-led approach, providing flexibility but
generating legal uncertainty. By contrast, the European Union employs a centralised
and ex ante standardised framework that prioritises investor protection. These
comparative models offer valuable guidance for Vietnam as it advances regulatory
reforms for crypto-asset markets pursuant to Resolution No 05/NQ-CP.
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Anh minh hoa: Nguén Internet

1.  Gidi thiéu

Sau gan hai thap ky hinh thanh va phat trién manh mé, thi truong tai san ma hoa
(TSMH) toan cau di c¢6 vén hoa gan 100 triéu ty VND véi 18 ngan loai TSMH khéc
nhau[1], c6 tinh thanh khoan cao, hoat dong 24/7, s6 ngudi tham gia dong dao, song
cling tiém an rui ro do tinh an danh va cac hanh vi vi pham phép luét. Trong khi do,
tir gia tri ngang bang chiéc pizza cho t6i thoi gia 1én dén 3 ty VND hién nay, Bitcoin
néi riéng va cac TSMH khéac noi chung dan duge nhiéu qudc gia va vang 1anh thd
cong khai hodc ngdm dinh ghi nhan 12 mot loai tai san thyc thu[2]. Khéng con coi
nhe hay bo qua, cac qudc gia d3 va dang dan ban hanh khung phap 1y dé quan Iy va
phat trién thi truong TSMH day hira hen nhung ciing 1am rai ro nay[3].

Tai Viét Nam, c6 thé thdy quan diém vé TSMH trong gan hai thap ky qua da co
nhiing thay d6i dang ké. Trong giai doan dau nhitng nam 2014, Ngan hang Nha nudc
minh thi tir chbi ghi nhan TSMH 14 tién hay phuong tién thanh toan va chi rd nhiing
nguy hai cia TSMH gay ra cho thi trudng chung va xa hoi[4]. Toa an tinh Bén Tre
nam 2017 ngan ngai trong viéc ghi nhan Bitcoin 13 tai san va cho rang khong c6 can
ctr dé thu thué véi giao dich Bitcoin[5]. Tuy nhién, cach tiép can nay dan thay d6i
theo hudng ghi nhan gié tri kinh té va tinh tai san thuc té cia TSMH, thé hién rd
trong Ban an 841/2023/HS-PT vé vu cudp Bitcoin, khi Toa Phtc tham TP Ho Chi
Minh hiéu TSMH nay 13 tai san, nén hanh vi cudp Bitcoin thoa méan tdi cudp tai san,
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do "muc dich cua cac bi cdo 1a chiém doat tién ddng thong qua viéc chiém giir
Bitcoin" va da doi ra 18 ty VND tiéu xai.
Pic biét, gin day Luat Cong nghiép cong nghé sé nim 2025 va Nghi quyét
s6 05/2025/NQ-CP ngay 09/9/2025 ctia Chinh phua vé viéc trién khai thi diém thi
treong tai san ma hoa tai Viét Nam da danh déu nhitng budc tién 16n khi chinh thirc
gh1 nhidn TSMH la mdt loai "tai san s8", "sir dung cong nghé ma hoa hoac cong nghé
.. tuong tuy dé xac thyc ddi véi tai san ...", 1a "tai san theo quy dinh ctia B luat
Dan su" (BLDS)[6]. Du cac quy dinh nay chu’a chi ro TSMH 1a loai tai sdn nao theo
BLDS niam 2015, c¢6 thé tam xép TSMH 14 "quyén tai san" theo Piéu 115 dé hudng
quy ché twong tu nhu céc loai tai san khac theo BLDS.

H n

Khi "bai toan" ghi nhan TSMH 1a mét tai san hop phap di duoc "giai" gan xong,
muc tiéu tiép theo ctia Viét Nam 14 trong 05 nim t6i can som thi diém ap dung va
dan hoan thién khung phéap 1y thi truong TSMH nhu Nghi quyét s6 05/2025/NQ-
CP da dé ra. Trong boi canh dé, viéc tham khao kinh nghiém diéu chinh phap luat
nudc ngoai vé van dé nay la can thiét.

2. Khai niém va phéan loai tai sin ma héa

Du ¢6 nhiéu dinh nghia, vé co ban c6 thé hieu “TSMH” 1 loai tai san phi truyén
théng duoc tao nén boi su két hop cong nghé Blockchain (s6 cai phan tan) va ky
thuat ma hoa, gitip bao dam tinh xac thuc trong xac nhan quyén, loi ich nhat dinh
cia mot chu thé[ll. Mot TSMH c6 thé ¢6 mot hodc nhiéu chic nang chinh va thuong
dugc phan loai theo chirc nang do, hodc phan loai dua trén ddi tuong ma TSMH do
str dung dé tham chiéu nham 6n dinh gia tri cua minh[8].

Du con nhiéu tranh cdi nhung hién nay c6 thé phan loai TSMH thanh ba loai
chinh: Thir nhdt, TSMH 1a cong cu thanh toan nhu tién (e-money token), chang han
nhu Bitcoin (BTC), Ripple (XRP), hay stablecoin nhu USDT (Tether). Thur
hai, TSMH tham chiéu dén mot tai san khac (asset-referenced tokens) kiéu nhu
quyén tai san, véi chirc nang luu gitr gid tri, thé hién cho quyén s hiru, chimg khoan,
¢ phﬁn trong mot du an hodc tai san 16n, bao gém hau hét cac loai TSMH. Thit ba,
TSMH tién ich (utility token) cung cdp quyén truy cdp hang hoa, tién ich dich vu
trén Blockchain, nhu Ether (ETC), Chainlink (LINK) va Filecoin (FIL).

Pé chi phdi mot TSMH dang nam trén hé thong Blockchain, nguoi dung thyuc hién
kiém soat Khod cd nhdn (private key) dé truy cap va "ky chuyén" TSMH d6 trén hé
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théng[Q]. Khoa ca nhan nay c6 ban chit 12 mot doan ma, dugc luu giflt trong hai loai
"vi": vi lanh (cold wallet) s& luu ma Khod cd nhdn vao phan cing (USB nhu Ledger,
SafePal), luu bang gidy, ngoai tuyén; con vi nong (hot wallet) nhu cac vi trén san
giao dich s& c6 lién két Internet gitip giao dich thuan tién hon. Tinh an danh cua
Blockchain ciing duoc thé hién & diém: moi nguoi biét 1 tién di chuyén giira hai
dia chi trén hé thong, nhung khé biét ai 1a chi s¢ hitu cac dia chi d6[10].

3.  Cac chii thé trong thi truwdng tai sin ma ho4 va nhu cau chinh sach phap
ly

Véi mot thi trudng rong 16n va phire tap nhu thi truong TSMH, cac chu thé tham gia
nhu nha dau tu, doanh nghiép cung cap dich vy, hay Nha nudc déu c6 nhitng moi
quan tam va nhu cau chinh sach khac nhau. Tham chi, trong moi nhom lai c6 quan
diém khac biét néu ho theo dudi cac muc tiéu hgp phéap (ving "trang"), nira hop phap
("xam") hay tham chi phi phap ("den"). Bai viét khai lugc mot s6 nhom chinh yéu
v6i cac nhu cau chinh sach twong tmg nhu sau:

3.1. Cdc nhém chii thé chinh véi cic hanh vi thwong mai phé bién

a) Nha dau tw:Vé 1y thuyét va ca trén thuc tién, nha dau tu 13 chu thé cht dong nhat
trén mot thi truong co tinh phi tp trung cao nhu thi truong TSMH, ty do thuc hién
nhiéu hanh vi thuong mai da dang dé kién tao va thu loi trén thi truong TSMH. Nam
loai hanh vi noi bat nhat bao gbm:

Thir nhat, dau co, mua ban hudng chénh 1éch ti gia giita cac san va kénh thanh toan
(arbitrage), budn ngan han hoic giit 1au dai (HODL) cac TSMH dic dinh nhu NFT
(non-fungible token) hodc token dugc du an phat hanh méi (ICO).

Thit hai, tham gia xac thuc giao dich dé nhan phi giao dich hoic TSMH phai sinh
qua dao coin (mining) hodc dat coc (stalking). Pao coin (mining) la duing may tinh
chay trinh xac nhan (validator) tao ra cac khéi (node) méi cho hé thong Blockchain
dé ghi nhan giao dich ctia nguoi khac roi nhan thudng, con dit coc (staking) 1a khi
ngudi dung khoa mot luong TSMH trong hé théng Blockchain dé ting uy tin ban
than, ting xac suat duoc hé thong chon dé xac thuc giao dich[11], tham chi con ¢6
thé nhan dugc cac token (xu) dai dién cho chinh khoan coc d6 (token phai sinh
- derivative token) rdi mang token phai sinh nay dau tu noi khac.
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Thir ba, thuc hién nghiép vu vay-cho vay (lending) kiéu tai chinh phi tap trung
(Decentralized Finance- DeFi) trén céac san[12].

Thir tur, hd trg giao dich: tao thanh khoan mua ban TSMH (farming, market making)
cho san, tirc 1a dwa TSMH ciia minh vao ho thanh khoan (pool) ciia san, gitp san d6i
gitta cac TSMH khac nhau, dé nhan phi (gas) trén mdi giao dich hodc nhan
"LPtoken" dai dién cho phan von gdp vao hd thanh khoan rdi quay vong von bang
LPtoken do.

Thir ndm, tham gia nhan thuéng chwong trinh phan phéi mién phi (airdrop): quang
b4, phan quyén bau ctr, thudng nhiém vu (bounty), thudong game (gamefi), thudong
nguoi dung trung thanh kiéu c6 tic (loyalty).

b) Doanh nghigp:Trong khi d6, du ciing c6 thé thuc hién cac hoat dong tuwong tu
nhu trén, cic doanh nghiép danh mdi quan tim 16n hon dén cac hoat dong huy dong
von tir thi truong TSMH, chang han nhu phéat hanh token (xu) dé dai dién hodc lam
vét neo gié tri cho mot tai san khac (token hoa), chang han token dai dién phan quyén
so hitu trong mot tai san thuc nhu bat dong san (Real World Assets-RWA), hoidc phat
hanh (ICO) token dai dién cho phan von gop trong dir an kiéu nhu phat hanh chtng
khoan.

¢) To chirc cung cdp dich vu:Co thé ndi, ddy 1a cha thé c6 vai tro quan trong hang
dau trong thi truong TSMH. Thong thuong, dé giao dich hodc kinh doanh TSMH
hiéu qua, nguoi dung va cac doanh nghiép can str dung va dan tré nén phu thudc vao
cac dich vu cta To chire cung cép dich vu TSMH, noi bat 1a cac san giao dich, bao
g6m san phi tap trung (Decentralized Exchange -DEX) nhu Uniswap, PancakeSwap,
hodc san giao dich tap trung (Centralized Exchange -CEX) nhu Binance, Coinbase.

Cu thé, san phi tdp trung (DEX) hoat dong thong qua co ché hop dong théng
minh (smart contract) khong can luu ky TSMH hay dya vao mot chu thé tap trung
nao[13]. Vi du, muén d6i gitta hai TSMH (Bitcoin-Ether), ngudi ban tao ra mot
1énh hop déng thong minh vo1 ndi dung: ban Bitcoin-mua Ether, sb lugng ban, tra
phi (gas), tu dung Khod cd nhdn dé ky hop ddng, roi giri toan bd hop dong nay 1én
hé théng cua san DEX. San DEX s€ tu tinh ti gia héi doai dua trén thanh khoan trén
san minh réi d6i (swap) cho nguoi ding va ghi nhan thay do6i nay truc tiép 1én hé
théng Blockchain.
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Tuy nhién, dé giam chi phi giao dich va sin sang mua-ban kinh doanh twong tng véi
bién d6i ting phut cia thi trudng TSMH lién tuc 24/7, nhidu nha dau tu tin tudng va
dua vao san giao dich tap trung (CEX), noi cung cap nhanh chong va da dang céac
dich vu can thiét. V& ban chat, ngudi ding s& chuyén TSMH vao san CEX va luu ky
trong vi néng trén san, roi yéu cau san chuyén TSMH sang vi nong ctia ngudi khac
trén san. D¢ thuan loi cho viéc trao d6i lién tuc, san CEX khong ghi nhéan giao dich
do vao hé théng Blockchain ma chi cOng-trur trong s6 sach noi bd san. Chi dén khi
nguoi nhan rat TSMH trong vi ndng ra khoi san thi san madi ghi nhan giao dich 1én
hé théng Blockchain. Nhu vay, diém khéc biét 1on nhat gitra san CEX va san DEX
1a su tién dung va tinh bao mat: véi san CEX, nguoi dung phai dang ky tai khoan
dinh danh, giao Khod ca nhan, luu ky, giao dich toan b0 TSMH trén san; trong khi
san DEX khong dinh danh, khong ndm Khod cd nhdn, chi tryc tiép doi tién va céap
nhat 1én sb cai hé théng Blockchain[ 14].

Vi thé, so voi san DEX thi san tap trung CEX thuong dong vai trd cac "éng 16n" tdi
quan trong trong thi truong theo kiéu "tat ca trong mot", khac xa ban chat phi tap
trung cuia cong ngh¢ Blockchain thuong duogc ngoi ca trude day. Thém vao do, san
CEX con ¢6 thé tu minh thuc hién hodc thuc hién thay cho bén thr ba chin dich vu
sau: (i) Van hanh san, (ii) Ty kinh doanh TSMH, (iii) Dich vu d6i qua lai gitta TSMH
v6i tién phap dinh (fiat currency) hodc doi gitta cac TSMH, (iii) Luu ky va quan 1y
TSMH, (iv) Tiép nhan, truyén 1énh, thuc hién 1énh giao dich TSMH, (v) Cho vay
thudng hodc c¢6 don bay (margin), ghi mua ban hop dong tuong lai du doan gia
(derivatives, futures), (vi) Soat xét, phan phoi, niém yét TSMH, (vii) Dich vu tu vén,
(viii) Dich vu quan 1y danh muc dau tu, hay tham chi (ix) Tao stablecoin va thu phi
trén mdi giao dich[15]. Do d6, néu mot san CEX ¢ tinh pham phép, tau tan tai san
hodc vo tinh bi tn cong mang, thiét hai co thé 1én dén hang ty USD va nha dau tu
gan nhu mat trang[16].

3.2. Phdn logi nhu cau chinh sach theo muc tiéu tham gia thi truong

Co6 thé thay, nhém nha dau tu va doanh nghiép c6 muc tiéu hop phap ("trang") thuong
trong doi mot khung phap 1y rd rang, 6n dinh, an toan, san sang thuc hién nghia vu
nhu dinh danh (KYC), chdng rira tién (AML) va nghia vu thué twong tmg. Do do,
khung phap 1y mé&i khong chi can bao vé quyén so hiru TSMH ma con phai cling cb
niém tin ctia nha dau tu vao thi trudng, dong thoi bao dam ghi nhan va diéu chinh
duoc phé rong nhét cac hanh vi thuong mai lién quan dén TSMH. Nguoc lai, viéc
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xéac dinh rd nhom "den" véi cac hanh vi pham phép (rira tién, huy dong von lira dao,
tau tan tai san) va 1am trong sach thi trudng TSMH 1a nhu cau cap thiét cho moi Nha
nuée. Trén thuc té, nhém nay co sd luong dang ké do ban chat 4n danh, xuyén bién
gidi cung su phirc tap cong nghé cua cac TSMH, cling nhu su thiéu ving co quan
thuc thi hiéu qua trén thi truong.

Trong khi d6, nhom nira hop phap (ving "xam") thuong mudn duy tri dic trung tu
do phi tap trung va tinh an danh cua Blockchain, lo ngai khung phéap 1y méi s& ap
dat cac nghia vu phtc tap, tang chi phi giao dich, thué cao, dinh danh, truy vét nguén
gbc TSMH tir hoat dong nira phi phap trudc day. Du vay, nhom "xam" vin mong
dugc phéap luat bao vé trude cac rai ro 1on nhu: san giao dich sap, du an ltra dao,
hozc bi cudp, hack TSMH. Do thuc té hién nay ddy 13 nhom da sé trén thi truong
TSMH, khung phap 1y méi can luu tAm can d6i giita viéc ghi nhan loi ich va ap dit
nghia vu cho nhém nay, tranh gay "tac dung nguoc" ddy nhom "xam" sang "den",
khién "Vrfmg lang thi truong, chg den nhon nhip".

Nhan thtc 8 cac van dé ké trén, khi xay dung phap luat véi thi truong TSMH nhiéu
quéc gia hién nay tap trung vao bon khia canh chinh: i nhdt, bao dam an ninh,
phong chéng hanh vi pham phép nhu rira tién, tai trg khung bo; thit hai, bao vé nha
dau tu, ngudi tiéu dung trén thi truong; thir ba, dinh huéng phat trién, ting cuong
minh bach, nang cao uy tin cua thi truong TSMH, gop phan phat trién cong nghé
Blockchain va nén kinh té sd, va thir tur, quan 1y hiéu qua va thu thué déy du toan bo
cac hanh vi thuong mai trén thi truong[17].

4.  Cac mo hinh khung phap ly quéan ly thi trwong tai sin ma héa

Trude thi truong TSMH khong 16 toan thé giéi hién nay, bat ky nén tai phan nao du
16n dén dau ciing gap khé khan 16n trong viée kiém tra, quan 1y, dinh hudng va gan
nhu khong thé thyc thi dugc chi quyén qudc gia trén thi truong nay. Do do, ¢6 ¥
kién cho rang, dé quan 1y hiéu qua toan bd thi truong TSMH can xem xét cac giai
phap c6 tinh toan cau[ 18], nhu xay dung bd quy tic thi truong chung dang luat mém
(soft law) hay tham chi ky két cong udc qudc té[19]. Tuy nhién, kho ¢ thé tap trung
hoa (re-centralize) mot thi trudng phi tap trung (decentralized) & cap d6 toan cau
nhu thi trudng TSMH nhu vy do can sy dong thuan cia tit ca cac qudc gia. Vi vay,
ting qudc gia va ving lanh thd phai ty thich nghi va di budce dau hoan thién khung
phap luat ndi dia cho thi truong nay, voi nhiéu cach tiép can doi lap nhau dua trén
muirc do danh doi (trade-off) gitra sy tw do linh hoat véi sy chic chan phap 1y.

7


https://lapphap.vn/Pages/TinTuc/212109/Phap-luat-ve-thi-truong-tai-san-ma-hoa--kinh-nghiem-tu-Hoa-Ky--lien-minh-Chau-Au-va-goi-mo-cho-Viet-Nam.html#_ftn17
https://lapphap.vn/Pages/TinTuc/212109/Phap-luat-ve-thi-truong-tai-san-ma-hoa--kinh-nghiem-tu-Hoa-Ky--lien-minh-Chau-Au-va-goi-mo-cho-Viet-Nam.html#_ftn18
https://lapphap.vn/Pages/TinTuc/212109/Phap-luat-ve-thi-truong-tai-san-ma-hoa--kinh-nghiem-tu-Hoa-Ky--lien-minh-Chau-Au-va-goi-mo-cho-Viet-Nam.html#_ftn19

Trung Qudc chi ghi nhan quyén s& hitu voi TSMH va cdm hoan toan cac cong dan
va ca cac san nudc ngoai thyuc hién cac hanh vi thuong mai lién quan dén TSMH tai
Trung Qubc, véi muc tiéu chéng lam phat tién té nodi dia do trao ddi sang TSMH,
chdng rui ro dau co, chéng hanh vi pham phap va bao an[20]. Nudc nay chi cho phép
thir nghiém (sandbox) riéng thi truong TSMH tai Hong Kong va tip trung phat trién
ddng stablecoin (CBDC) do Ngan hang Trung wong Trung Quéc phat hanh. Du vy,
trén thue té nguoi dung Trung Qudc van tim cach giao dich chui TSMH va mét san
tap trung (CEX) nhu Binance van ghi nhan 90 ty USD giao dich TSMH tai Trung
Qubc[21].

Trong khi d6, nhiéu qudc gia khac da ghi nhan TSMH va cho phép thi truong TSMH
hoat dong. Hoa Ky dai dién cho truyén théng Thong luat (common law), ¢ ging
khong tao ra luat mai chuyén biét cho thi truong TSMH ma ap dung luat hién hanh
(chimg khoan, hang ho4, tai chinh) cling nhu cac ban 4n méi nhat ctia Toa trong ting
truong hop cu thé dua trén chirc ning caia TSMH[22]. Céc luat nay dugc giai thich
va ap dung boi nhiéu co quan khac nhau, tap trung xir Iy hau kiém néu phét hién
hanh vi vi pham va thuc hién xir phat twong tmg. Con EU lai dai dién cho cach tiép
can tién kiém véi tinh hé théng cao dic trung cta Dan luét (Civil law) khi xay dung
cac quy dinh luat méi va chuyén biét cho thi trudong TSMH, chéng han nhu Pao luat
Thi trudng TSMH (MiCA). Vé co ban, cac dao luat nay tap trung ap dit nhiéu nghia
vu va diéu kién cip phép chit ché 1én vai cac cha thé quan trong nhu nha cung cap
dich vy va nha phat hanh[23].

Du c6 nhiéu diém khac biét, ca Hoa Ky va EU déu xay dung khung phap 1y thi
truong TSMH theo hai nguyén tac chinh. Thir nhdt, nguyén tac cung hanh vi, ciing
rii ro, ciing quy dinh: néu mot TSMH cung cap chirc ning twong duong véi mot
cong cu truyén thong thi phai chiu quy ché tuong dwong véi cong cu truyén thong
d6. Thir hai, nguyén tac khdch quan véi cong nghé (technology neutrality): khung
phéap 1y chi tip trung diéu chinh dya trén chtrc ning va tic dong thuc té cua san
pham, dich vu thay vi phan biét dua trén cong nghé cu thé duoc dung dé cung cap
san pham, dich vu d6[24]. Do Viét Nam da hop phép hoa giao dich TSMH, thay vi
tap trung vao md hinh cam cuiia Trung Qudc, bai viét lwa chon tap trung phén tich k¥
hon hai m6 hinh Hoa Ky va EU.

4.1. Mé hinh Hoa Ky: hiu kiém, phdn manh
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Cich tiép can:Theo nguyén tic "tiét kiém phéap 1", Hoa Kycd ginghan ché ban
hanh dao luat méi hay tiéu chuan méi phirc tap danh riéng cho thi truong TSMH[25],
cho phép cac doanh nghiép ty do phat trién. Cac co quan hanh phép trong timg linh
vuc cu thé sé tu thuc thi trach nhiém quan ly cia minh va thuong chi can thi¢p, xu
phat khi xudt hién hanh vi pham phap cu thé[&l.Viéc kiém soét cac giao dich mot
TSMH dugc thuc hi¢n tuong tng voi chire nang chinh cua tai san do: thanh toan,
chimg khoan hoac hang hoa.

Thanh toan: Mot giao dich TSMH sé chiu su kiém soat ctia Vin phong Mang ludi
hanh phap véi Toi pham tai chinh (FinCEN) néu bi coi 12 hanh vi chuyén tién (money
transmission) hodc kinh doanh dich vu tién t&, nham muc tiéu chéng rira tién (AML),
hoat dong pham phap, tai trg khung bd. Mdt TSMH ¢6 chirc nang phuong ti¢n thanh
toan (medium of exchange) bi FInCEN coi 1a mot loai tién 4o thanh toan nhu tién
phap dinh (convertible virtual currency), nén bat ky ai chap nhén, chuyén hoic mua
ban chiing déu bi coi 1a doanh nghiép cung cip dich vu chuyén tién (MSB) theo Pao
luat Bao mat ngan hang (BSA)[27]. Doanh nghiép s& phai dang ky véi FinCEN trong
180 ngay tir khi thuc hién chuyén tién, cling nhu tuan thu cac nghia vu luu trit, bao
c4o, giam sat giao dich[28]. Vi pham cac nghia vu ndy c6 thé dan t6i viée bi tich thu
tai khoan (nhu vu Mt. Gox 2013), truy to hinh sy (vu SilkRoad 2014), hoic bi phat
1én t&1 4 ty USD (vu Binance 2023)[29].

Chirng khodn: Giao dich TSMH ciing s& chiu su kiém soat ctia Uy ban Chung
khoan va giao dich Hoa Ky (SEC) néu bi coi 1a giao dich mua ban "ching khoan"
theo Luat Ching khoan nam 1933. Cu thé, SEC sé& ap dung “kiém dinh Howey™:
TSMH d6 sé& 1a "chting khoan" néu 1a mot “hop dong dau tu” (investment contract)
ma ¢6 (i) sy dau tu tién; (i) vao mot doanh nghiép chung (common enterprise); di
kém (iii) ky vong hop 1y vé loi nhuan phat sinh tir nd luc ctia ngudi khac[30]. Viée
phat hanh tién ma hoa 1an dau (ICO) dé bi coi 1a chao ban "ching khoan" va phai
dang ky v6i SEC, béi tai thoi diém phat hanh TSMH thuong chua phi tap trung hay
¢6 nhiéu chtc nang, trong khi chung lai dai di¢n cho quyén s& hiru trong mgt doanh
nghiép va ngudi mua thuong ky vong gia tri TSMH ting nho nd luc ctia nha phét
hanh[31]. Nguoc lai, caic TSMH Bitcoin va Ethereum thuong khong 1a "chung
khoan" vi dugc van hanh ty dong trén Blockchain phi tap trung, khong sinh lgi tir
nd luc cua mot bén tht ba cu thé. Tuy nhién, gﬁn day viéc xac dinh "chung khoan"
gip kho khin khi ban an SEC v.Ripple Labs, Inc. lai chi ra ddng Ripple (XRP) khong
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phai 1a "chung khoan" khi dugc ban cho nha dau tu c4 nhan qua san giao dich nhung
lai 1a "ching khoan" khi ban cho nha dau tu to chirc[32].

Néu mét TSMH thoa mén ca ba yéu td ctia kiém dinh Howey, SEC s€ co tham quyén
quan 1y tat ca cac chu thé tham gia thi truong c6 giao dich tai san d6 nhu cong ty
moi gidi, dai 1y dai dién khach hang mua ban TSMH va san giao dich trén thi truong
tha cép. Chrfmg han, Pao luat San giao dich Chirng khoan ndm 1934 budc san giao
dich phai dang ky véi SEC dudi tu cach moi gidi-dai 1y (broker-dealer)[33] va chap
hanh nhiéu nghia vu ngit nghéo khi thyc hién giao dich va chuyén tai san ctia khach
hang cho bén tht ba[34]. Tuong tu, Pao luat Cong ty dau tw nim 1940 bt cac cong
ty dau tu, nha luu ky, tu van ciing phai tudn thi nhiéu nghia vu luat dinh nhu dang
ky, bao céo, cong khai, va cac nghia vu nguoi nhan uy thac (fiduciary) phtre tap[35].

Hang hod:Néu giao dich TSMH lai hoat dong nhu mot hop déng tuong lai (futures),
quyén chon (options), hop dong hoan ddi (swaps) hodc cbéng cu phéai sinh
(derivatives) khac c6 tham chiéu dén gia cia mot TSMH, hoic giao dich hang hoa
c6 don bay (leveraged) ma khong giao hang that trong 28 ngay, déu s& bi coi 1a giao
dich "hang hoa" (commodity) thudc sy diéu chinh ctia Uy ban Giao dich hang hoa
tuong lai (CFTC) Hoa Ky[36]. V&1 cac TSMH trén Blockchain phi tap trung (nhu
Bitcoin), do chung dugc tao ra va giao dich nhu vang, cling nhu thuong duge mua
ban ngay theo gia niém yét, CFTC sé& chi can thiép néu xuét hién cac hanh vi gian
1an, thao ting gia hodc cung cap thong tin sai 1éch (misrepresentation) lién quan dén
cac giao dich phai sinh cac tai san nay[37]. Tuy nhién, do CFTC chu yéu chi quan
1y thi trudng thir cip (derivative)[38], CFTC kho c6 thé diéu chinh hanh vi trén san
giao dich thi truong so cip, chang han nhu cac giao dich TSMH giao ngay (spot
trading) khong don bay[39], ciing nhu thiéu ngudn luc (so voi SEC) dé tu tién hanh
cac bién phap cudng ché toan dién hon.

Thué:So Thué vu (IRS) tir nim 2014 da coi tién o (virtual currency) Ia tai san dé
danh thué theo luat lién bang v&i nhiéu sic thué, dic biét 1a thué 1ai von (capital
gain)[40]. Tir cubi nam 2025 tré di, IRS ban hanh hudéng dan méi budc nha moi gisi
(broker) nhu san giao dich, dich vu trung gian phai c6 nghia vu khai béo tong sd tién
thu dugc va gia von cua cac TSMH trong to khai thué (1099-B) va guri ban sao cho
khach hang ciia minh. Trong khi d6, tu nha dau tu ciing phai luu gitt thong tin vé
viée xac 14p quyén so hiru TSMH va tu béo cdo 13i-16 khi mua ban TSMH ciing nhu
toan bd hoat dong c6 lién quan[41].
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4.2. Mé hinh Lién minh chdu Au: tién kiém, hé thong hod

H¢ thong: La ving 1anh tho ndi tiéng véi cach tiép can 1ap phap c6 hé thong va can
trong, EU chi rd bén muc tiéu cho khung phap 1y vé TSMH ctia minh bao gém: bao
dam tinh chic chan phap 1y, thuc day ddi méi, bao vé nha dau tu, va 6n dinh tai
chinh[42]. Pé thuc hién cac muc tiéu nay, EU ban hanh Quy dinh 2023/1114 vé Thi
truong tai san ma hoa (MiCA) ¢6 hiéu lyc ddy du tir dau ndm 2025, 1 tang phap 1y
thir nhat dé quan 1y tong thé thi truong TSMH nhu mét linh vuc doc 1ap véi vi thé
phap 1y riéng. Céc tang phap 1y thtr hai, thi ba voi hang chuc vin ban hudng dan vé
tiéu chuan k¥ thuat va ché tai s& dan duoc xay dung va ban hanh bai Co quan Giam
sat thi truong va chiung khoan chau Au (ESMA) va Co quan Giam sat ngan hing
chau Au (EBA).[43]

Cich tiép cdn: Thay vi tap trung vao diéu chinh cac hanh vi thuong mai va xtr phat
hau kiém nhu Hoa Ky, khung phap 1y tién kiém ctua EU tap trung "nam toc" ba nhom
chu thé chinh yéu 1a nha cung cap dich vy, doanh nghiép phat hanh, nha dau tu, bang
cach ap dit cac diéu kién gia nhap thi truong va nghia vu chit ché. EU ciing phan
loai TSMH thanh ba nhom : thong thudng (crypto-assets), tham chiéu tai san (asset
referenced token-ART), va tién dién tir (electronic money token-EMT), quan ly
chung v6i mtc d6 khic nhau dua vao kha ning tic dong toi thi truong va nha dau

tu[44].

Nha cung cdp:Do vi thé quan trong ctia minh,Nha cung cap dich vu TSMH (Crypto-
Asset Service Provider-CASP) ("Nha cung cdp") 1a chu thé nhan dugc nhiéu su chi
¥ nhat ctia MiCA. Chi c6 Nha cung cdp duoc cip phép méi duoc cung cap dich vu
TSMH trén 1anh thé EU. Nha cung cép dich vu TSMH duoc hiéu 1a phap nhan hoac
t6 chtrc duge cip phép, thuong gém t6 chirc tin dung, trung tim luu ky chtmg khoan,
cong ty dau tu, don vi van hanh thi trudng, t6 chuc tién dién tir, cong ty quan 1y quy
UCITS, hodc quan 1y quy dau tu thay thé[45].

Céac Nha cung cap phai tuan thu rat nhiéu quy dinh chat ch&. Chang han, phai c6 tru
s& dang ky tai mot quoc gia EU va it nhat mot trong s6 cac giam doc thuong tra &
EU[46], duy tri mirc von t6i thiéu 50.000-125.000 euro tuy loai dich vy, nhung lén
t6i 150.000 euro néu la san giao dich[47]. Néu thyc hién luu ky tai san cua khach,
Nha cung cdp (nhu san giao dich) phai: (i) Tach biét tai san cua khach khoi tai san
riéng cta minh, (ii) Phai giri tai san cua khach tai Ngan hang trung wong hoic t6
chtrc tai chinh mdi ngay[48], phai ghi nhan day du sé du mdi ngay, theo ddi danh
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tinh giao dich theo huéng dan cta Luc luong Pic nhiém tai chinh chéng rira tién
qudc té (FATF). Ho ciing phai bao dam hé théng giao dich c6 cong nghé chic chin,
chiu duoc thanh khoan 16n, phat hién giao dich nham 14n hoac lira dao, déng thoi
phai mua bao hiém phong trudng hop mét tai san do tan cong mang (hack), phai boi
thuong thiét hai néu nghia vu véi khach hang, 16i bat can nghiém trong hoic 15i hé
thong cong nghé[49].

Nha phdat hanh:Nha phat hanh TSMH phai 1a phap nhéan va tuan thu cac nghia vu
luat dinh v&i bén chao ban, con néu phat hanh token tham chiéu tai san hodc tién
dién tu thi phai la phap nhan quéc tich EU. Pac biét, ho phai soan, thong bdo, cong
b6, cap nhat lién tuc va chiu trach nhi¢m vé tinh chinh x4c ctia Ban Céo bach dy én
phat hanh. Céo bach phai trung thuc, r0 rang, dé hiéu, cap nhat lién tuc, du thong tin
quan trong vé Nha phat hanh ciing cac yéu to tai chinh, k¥ thuat c6 lién quan, phai
dugc nop cho co quan chirc nang 20 ngay trude khi phat hanh[50]. Cung véi do,
TSMH nay phai duoc céc san giao dich kiém tra tinh thich hop (suitability) méi
dugc phat hanh, nhu xem xét d4u hiéu ltra d4o, su on dinh cong nghé, uy tin Nha
phat hanh va nhom phat trién, va s& khong cho niém yét cac TSMH hoan toan phi
tap trung (decentralized) an danh Nha phéat hanh nhu trude day[51].

Néu phat hanh token tham chiéu tai san (ART), Nha phat hanh phai c6 it nhat
350.000 euro, phai duy tri quy du phong tai san (reserve of assets) tach biét voi tai
san cta chinh Nha phét hanh, dung dé phong truong hop TSMH duoc phat hanh mat
gia hodc Nha phat hanh mat kha niang thanh khoan[52]. Néu phat hanh tién dién tir
(EMT), MiCA va Chi thi Tién dién tr chdu Au yéu cau Nha phat hanh phai 1a T6
chtrc tai chinh hodc T6 chuc tién dién tir (EMI) duogc cap phép[53]. Mot sb loai ART
hodc EMT dugc coi 1a c6 vai tro "quan trong" véi thi truong (15 triéu nguoi dung)
phai chiu quy dinh ngit nghéo hon vé quan 1y, bao cdo, luu gitt, du phong[54].

Chéng thao tiing: Dic biét, MiCA danh nguyén chuong VI va nhiéu diéu khoan rai
rac dé lam rd nghia vu minh bach va chng thao ting thi trudng ctia moi ¢4 nhan, to
chuc tham gia thi truong TSMH. Chrfmg han, cac chu thé tham gia bi cam dat 1énh
hodc str dung thu doan tac dong, kiém soét, tao d4u hiéu gia vé cung, cau, gia TSMH;
chia s¢ thong tin sai léch, tiét 10 thong tin ndi by, mua ban ndi bd (insider
trading)[55]. San giao dich va bat ky ai sap xép, thuc hién giao dich TSMH déu phai
thiét 1ap hé thdng, quy trinh va bién phap kiém soat ndi bo dé phat hién, béo cdo cac
hanh vi nhu vay kip thoi véi co quan chire ning[56]. MiCA nhiéu 1an khang dinh
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cac nha quan 1y ctia nha cung cdp va doanh nghiép phat hanh phai c6 uy tin cao
(good repute), dap ung diéu kién kién thtrc, k§ ning va chuyén mén phi hop va néu
thay d6i ngudi quan 1y phai bao céo co quan chirc nang.

Bio vé ngwoi ditng: Tham chi, nha tu van hoic quan 1y danh myc TSMH con phai
danh gia xem TSMH c6 phu hop véi kién thirc, kinh nghiém dau tu, kha ning chiu
16 ctia khach hang va phai canh bao khach vé rii ro dau tu TSMH[57], tranh ¢ xung
dot 1oi ich v&i khach va néu c6 phai cong khai trén website chinh thirc[58]. Dac biét,
nha dau tu nho 1¢ mua TSMH (trir token tham chiéu tai san ART va tién dién tir
EMT) truc tiép tir bén chio ban hodc nha cung cp s& duoc quyén rat lai giao dich
(withdrawal) trong 14 ngay tir ngdy mua[59], tham chi ¢ quyén budc Nha phat hanh
hoan tra lai mién phi vo diéu kién toan bd gia tri danh nghia (par value) ctia token
tham chiéu tai san ART va tién dién tir EMT bang tién phap dinh hodc ban giao tai
san tham chiéu[@]. Truong hop bi mat mat TSMH do 15i Nha cung cép dich vu, nha
dau tu c6 thé doi boi thuong ti da bang thi gia cia TSMH da mat tai thoi diém xay
ra mat mat d6[61].

Thué: Pay 14 linh vuc thudc tham quyén cia timg qubc gia va MiCA ctia EU chi co
tinh chat h trg. Chang han, khi cac Nha cung cap, Nha phat hanh phai thuc hién day
du nghia vu bao cdo va cong bd theo MiCA, céc co quan thué tai timg nudc chau Au
s& ¢ co so dé thu thué theo nhiéu sac thué truc tiép va gian tiép khac nhau nhu thué
thu nhdp c4 nhan, thu nhap doanh nghiép, thué 13i vén, va tham chi thué VAT néu
cung cap cac dich vu TSMH chuyén biét[62], trir viéc trao ddi Bitcoin véi tién phap
dinh dugc mién VAT theo phan quyét trong vu Hedgvist (C-264/14) ctia Toa Cong
1y chau Au (CJEU) nam 2015[63].

5. Mot so goi mé hoan thién phap luit Viét Nam

C6 thé thay, ca hai mo hinh ké trén déu c6 nhiing diém manh va diém yéu riéng biét,
phuc vu nhitng muc ti€u chinh sach khac nhau. Cach tiép can cua Hoa Ky co nhiéu
diém manh dang ké: gop phan nudi dudng cac doanh nghiép va thi truong TSMH
non tre, khuyén khich tu do sang tao dot pha trong kinh doanh, han ché dit ra khung
kho tiéu chuan ctmg nhéc giéi han thi trudng va tiét kiém chi phi 1ap phap. Viéc Nha
nude "can thiép tdi thiéu" va chi xir phat khi ¢6 vi pham trang tron ciing gitip cac
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chu thé "trang" va "xam" cung c6 co hoi hién thue hoa y tudng, phat trién dot pha
trong thoi gian ngan trén thi trudng ma khong chiu nhiéu rao can 16n.

Tuy nhién, cach tiép can ndy ciing c6 ba van dé 16n: Thit nhdt, do thiéu vang cac dao
luat riéng cho TSMH va co ché tién kiém gia nhap thi truong chat ché, nha dau tu
"trang" va ngudi tiéu dung dai chung phai déi dién nhiéu rai ro tir cic hanh vi pham
phap ctia doanh nghiép phat hanh, san giao dich lira d4o, thé hién qua nhiéu vu viéc
v6i thiét hai khong 16 (nhu vu FTX 2022)[64]. Thir hai, tinh trang phan manh
(fragmented) xay ra khi cac co quan chinh phu tranh chép thim quyén quan 1y, anh
huong to1 su on dinh cua thi truong[65]. Thir ba, doanh nghiép kinh doanh TSMH
"sdng trong so hai", khong chic chin cac hanh vi thuong mai nhu giao dich TSMH
giao ngay, c6 don bay hoic ky quy, co dugc cho phép hay lai 13 vi pham phép luat.
Du vay, gan day cac co quan Hoa Ky da ting cudng hop tac, ra thong cdo chung vé
ap dung phap luat[66] va cac du luat mo1 nhu CLARITY Act dang dugc hoan thién
dé dua ra mot khung kho phap luat c6 hé thdng 6n dinh hon[67], cac van dé ké trén
van tiép tuc gay nhitng kho khan dang ké cho cac nha dau tu, gdy can trg tinh than
d6i méi va gan thi trudng véi hinh anh "vién Tay hoang da"[68].

Nguoc lai, m6 hinh cua EU dem to61 su chic chan va 6n dinh vé phap 1y, minh bach
hoa thi truong va bao vé nha dau tu & mirc cao. Hé thong quy dinh tién kiém rd rang
trong bo quy tic tip trung nhu MiCA cing cac vin ban hudng dan gitip thong nhat
viéc ap dung phap luat véi thi truong TSMH chung trén toan chau Au, bao dam tinh
hé théng va tranh xung dot, chong chéo trong quan 1y. Céach tiép can nay htra hen s&
bién nhom chu thé "xam" thanh "tréng", véi muc tiéu x6a bo dinh kién ré'mg TSMH
thuong chi st dung cho muc dich "den" phi phap. Mot mat ap dat 1én cac chi the
16n nhu Nha cung cip, Nha phat hanh nhiing tiéu chuan cao va nghia vu rd rang (nhu
bao céo, tach biét tai san, dinh danh, mua béo hiém, chéng an danh), mat khac trao
cho nha dau tu nhiéu quyén ning dic biét (nhu quyén it giao dich, quyén hoan tra,
quyén doi boi thuong), MiCA can thiép diéu chinh tryc tiép vi thé cia cac bén trong
thi trudng TSMH theo hudng bao vé nha dau tu ¢ murc chua timg c6 tién 1.

Tuy nhién, m6 hinh EU ciing mang t&i mét s6 lo ngai do da danh doi qua nhiéu sy
nang dong va tu do cta thi truong TSMH vi muc tiéu bao vé nha dau tu. Cac quy
dinh gia nhap thi trudng quéa ha khac c6 kha nang ngin can nhiing c nhan, cong ty
sang tao vua va nho tham gia. Nhin tr goc dd khac, nd luc hé théng hoa thi truong
mot cach tap trung nhu MiCA dé kim ham su d6i moi sang tao trong ap dung mot
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cong nghé vén ndi tiéng 1a phi tap trung nhu Blockchain. C6 thé thiy, nhiing ¥ tudng,
du an dot pha nhat trong cong ddng Blockchain (nhu dy an choi dé nhan thudng -
gamefi ctia Axielnfinity[69], du an kién tao token didc dinh -NFT) kho c6 thé thanh
cong néu ngay tir khi lot 10ng da phai ddi mit véi cac rao can qua 16n vé von, kinh
nghi¢m hay quy dinh quan 1y phtrc tap nhu vay.

T viée nghién ctru so sanh hai mé hinh, c6 thé rat ra mot s6 luu ¥ quan trong va goi
m¢& hoan thién khung phép 1y thi truong TSMH tai Viét Nam nhu sau:

Thir nhdt, vé chinh sach, can ghi nhan va can ddi k§ ludng cac nhu cau chinh sach
clia cac nhom chii thé co lién quan trén thi truong TSMH, bao dam khung phép 1y
m&i ghi nhan va dua vao khung kho hop phap mot cach téi da cac loai hanh vi thuong
mai da dang, sang tao, mang nhiéu dic trung cua cong ngh¢ Blockchain dang hién
hiru trong thi truong nay. Sy thiéu hut khi ghi nhan cac hanh vi thuong mai d6 co
kha ning day cac chu thé "xam" chuyén "den", gdy that thu thué va giam dong luc
phat trién thi truong. Puong nhién, viéc cho phép hanh vi nao dugc thyc hién theo
tiéu chuan nao ciling can thém nhiéu nghién ctru cu thé cho timg trudng hop theo cac
nguyén tac ciing hanh vi, cing rii ro, ciing quy dinh va khdch quan voi cong nghé.

Thir hai, vé quy trinh, Viét Nam c6 thé tham khao cach thiét ké khung phép 1y theo
hé théng da tang cua EU: ting mot 1a quy dinh khung, quyén va nghia vu chung cho
cac chu thé, con cac tang sau s& dan dugc co quan hitu quan cu thé hoa véi cac tiéu
chuan, nghia vu bd sung, niang cao néu thuc su thay can thiét khi thi trudng c6 du
hi€u bi thao ting, liing doan. Quy dinh theo tirng 16p "bdc hanh" nhu vay vira bao
dam tinh hé théng, vira cho phép nha chire trach dé dang siét chit hodc néi 1ong quy
dinh, khong dit ra rao can qué 16n cho sy phat trién cta thi truong TSMH. Céch tiép
can nay phi hop voi yéu cau thir nghiém (sandbox) ma Nghi quyét s6 05/2025/NQ-
CP d3 nhan manh, gitip Viét Nam chu dong hon ma khong phai stra d6i nhiéu luat
khi diéu chinh mot thi truong phirc tap va thay d6i nhanh lién tuc nhu thi truong
TSMH.

Thit ba, khi lya chon md hinh 1ap phap, can luu tdm gia giam mirc d6 danh doi giira
su chic chan phap ly va sy tu do sang tao. Co thé théy, mé hinh tién kiém voi cac
tiéu chuan cao, cu thé, co hé théng va day dan cua chau Au mang nhiéu diém manh
rd nét, thuan loi cho mot quéc gia theo truyén thong Dan luat nhu Viét Nam tham
khao. Tuy vay, tir kinh nghiém ctia Hoa Ky va ban chét tuy do, da lién két va sang tao
cua cong nghé Blockchain va thi truong TSMH, viéc dat nhitng rao can von hoa,

15


https://lapphap.vn/Pages/TinTuc/212109/Phap-luat-ve-thi-truong-tai-san-ma-hoa--kinh-nghiem-tu-Hoa-Ky--lien-minh-Chau-Au-va-goi-mo-cho-Viet-Nam.html#_ftn69

quan 1y, k¥ thut qué cao so véi thuc té va thong 1€ thi truong c6 kha ning han ché
sang tao, d6i mai trong thi truong con non tré va dy hira hen nay. Do d6, can thém
nhiéu déng gop vao qua trinh 1ap phap tir cac chuyén gia, dinh ché tai chinh trong-
ngodi nudc, cung v4i su phdi hop cia nhiu co quan lién nganh, nhim bao dam
khung phap Iy méi vira nhan dugc su tng ho dong thuan cia thi truong TSMH, vira
t6i wu dé thiic day chinh thi truong d6 phat trién, tro thanh “dau tau” méi caa nén
kinh té s trong thoi gian sip téi.
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