Khai niém "Ngudi gac cong" (gatekeeper) trong Pao luit Thij trweong so cia Lién
minh Chau Au va kha ning tiép nhan vao phap luit canh tranh Viét Nam

*

Nguyén Ngoc Quyén

Tém tit: Dao luat Thi trudng S6 (Digital Markets Act - DMA) cua Lién minh chau
Au niam 2022 danh dau budc chuyén mang tinh lich st trong tu duy quan 1y canh tranh: tir
tiép can xur Iy vi pham sau sy kién (ex-post) sang tiép can quy dinh bat d6i xtmg tién liéu
(ex-ante asymmetric regulation). Trung tdm cta chuyén bién nay 1a khai niém “ngudi gac
cong” (gatekeeper) - thyuc thé kiém soat cira ngd tiép can thi truong s6, v6i quyén lyc xut
phat tir cu tric thi truong chir khong chi tir hanh vi cu thé. DMA xac lap hé thdng tiéu chi
dinh luong va dinh tinh dé chi dinh ngudi gac cong, dong thoi ap dit cac nghia vu va cam
doan dic thi, tao ra mot ché do phép 1y riéng biét van hanh song song voi phéap luat canh
tranh truyén théng. Tai Viét Nam, Luat Canh tranh 2018 duoc xay dung theo mo hinh canh
tranh truyén théng véi tiéu chi thi phan 1am trung tdm, chua c6 co ché twong duong dé
nhan dién va xir 1y quyén lyc cong trong thi truong sb - noi cc nén tang nudc ngoai dang
chiém vi tri thong linh 4p ddo. Bai viét phan tich ndi ham phép 1y ciia khai niém nguoi gac
céng, danh gia thyuc tién trién khai DMA tai EU trong giai doan 2024-2025, nhan di¢n cac
khoang trong trong phép luat canh tranh Viét Nam, va luan giai vé diéu kién, 16 trinh ciing
nhu cic phuong 4n kha thi dé tiép nhan khai niém nay vao khuén kho phap luat Viét Nam
trong bdi canh Nghi quyét 57-NQ/TW vé dot pha phat trién khoa hoc, cong nghé, d6i méi
sang tao va chuyén ddi s6 qudc gia.

T khoa: nguoi gac cong, Pao ludt Thi truong S6, DMA, nén ting so, phap ludt
canh tranh, Ludt Canh tranh 2018, quy dinh bdt doi xitng, ex-ante, quyén lwc cong, chuyén
doi so, Viét Nam.

I. Mé dau

Su trdi day cua cac nén tang s6 16n nhu Google, Amazon, Apple, Meta va Microsoft
trong hai thap nién qua da tao ra mot thuc té thi trudng ma phap luat canh tranh truyén
théng chua duoc thiét ké dé xur Iy. Cac nén tang nay khong chi canh tranh trén thi trudng
ma con kiém soat chinh ha tﬁng ma trén d6 su canh tranh dién ra - mot vai trd ma cac hoc
gia va nha 1am chinh sach goi 1a "quyén luc céng" (gatekeeping power). Pay 14 hién tuong
khong hoan toan méi khi lich st kinh té timg chimg kién quyén lyc cong trong linh vuc
duong sit, vién thong, dién luc nhung quy mo va tde do xuat hién ciia quyén luc cong trong
nén kinh té s6 dit ra nhitng cau hoi phap 1y chua ting c6 tién 18[1].

Phép lut canh tranh truyén thong, véi trong tim 14 kiém soat thoa thuan han ché
canh tranh, hanh vi lam dung vi tri théng linh va tap trung kinh té, von duoc xay dung cho
thi trudng hang hoa vat 1y trong thé ky XX. Céc cong cu nay gip kho khin dic thu khi ap
dung cho méi truong nén tang sd: thi phan khong phan dnh diing sirc manh thi truong khi
dich vu "mién phi"; xac dinh thi truong lién quan tré nén phuec tap voi thi trudng da bén;
va quan trong nhat, qua trinh t tung ex-post kéo dai trong khi thi truong s thay doi véi
tdc do chéng mat. Mot cudc diéu tra canh tranh thong thuong kéo dai 5-7 nam, du dé mot
nén tang sb da dat vi thé khong thé dao nguoc trén thi truong|2].

* TS, Khoa Phép luat Kinh té, Truong Pai hoc Luat Ha Noi.
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Pung trudc thuc tién d6, Lién minh chau Au da c6 budc di tién phong khi ban hanh
Dao luat Thi truong S6 (Digital Markets Act - DMA) vao thang 9 ndm 2022, chinh thirc
rang budc cic ngudi gac cong dd duoc chi dinh tir ngay 7 thang 3 nam 2024[3]. DMA
khong thay thé phap luat canh tranh hién hanh ma b6 sung mét 16p quy dinh bat ddi xtng,
ap dung riéng cho nhoém nén tang 16n nhat duoc goi 1a "ngudi gac coéng". Thay vi ching
minh hanh vi vi pham cu thé, DMA chi dinh nguoi gac cong dya trén cdu trac thi truong
va ap dat cac nghia vu van hanh mang tinh phong ngtra.

Tai Viét Nam, Luat Canh tranh 2018 12 vin ban phap luat tién bo so voi Luat Canh
tranh 2004 nhung vé co ban van theo khuon kho truyén théng. Khai niém "vi tri thong linh
thi truong" duoc xac dinh chu yéu theo strc manh thi trudng dang ké va thi phz‘in[4], hoan
toan chua c6 co ché dic thu dé nhan dién va Gmg phé véi quyén luc cong trong thi truong
s6. Trong bdi canh d6, Nghi quyét 57-NQ/TW cta Bo Chinh trj dit ra yéu cau cap bach vé
hoan thién thé ché phap 1y cho chuyén doi s6[5] va Ké hoach hanh dong vé phat trién kinh
té s6 x4c dinh muc tiéu kinh té s chiém 30% GDP vao nim 2030.[6]

Bai viét dit ra bon cau hoi nghién ciru chinh: (i) Tai sao cac cong cu canh tranh
truyén thong khong du dé kiém soat thi truong nén tang s6? (i) Khai niém ngudi gac cong
trong DMA ¢6 ndi ham phap 1y nhu thé nao va diéu gi lam cho n6 khac biét vé ban chat so
v6i cac khai niém canh tranh truyén thong? (iii) Thuc tién trién khai DMA tai EU trong
nam dau tién (2024) cho thy nhing thanh cong, thach thirc va bai hoc gi? (iv) Viét Nam
6 can va co thé tiép nhan khai niém nay khong, va néu c6 thi theo phuong thirc nao?

Vé phuong phép, bai viét sir dung phuong phap phan tich phap 1y-so sanh, d6i chiéu
mod hinh EU véi khudn kho phép luat canh tranh Viét Nam, két hop phan tich kinh té-phap
1y khi can thiét dé 1am 16 co s kinh té ctia cac lua chon chinh séach.

II. Co 6 1y ludn: tir vi tri thong linh dén quyén lyc cong

2.1. Nhirng han ché ciia khai niém "vi tri thong linh" trong thi truwong sb

Trong phap luat canh tranh truyén thong, viéc kiém soat hanh vi don phuong phan
canh tranh xuét phat tir viéc xac dinh vi tri théng linh hodc vi tri doc quyén cua doanh
nghiép trén thi trudng lién quan. Ca trong hé thong EU (Piéu 102 TFEU) 1an hé thong Viét
Nam (Diéu 24 Luat Canh tranh 2018), budc dau tién khong thé bé qua 1a xac dinh thi
treong lién quan va danh gia vi thé ciia doanh nghiép trén thi trudng do[7].

Ba dic diém ndi tai ciia thi trudng nén tang sé lam cho viéc xac dinh nay gap kho
khan nghiém trong.

Thir nhat, van dé xac dinh thi truong lién quan. Cong cu kinh dién dé xac dinh thi
truong 14 bai kiém tra SSNIP (Small but Significant Non-transitory Increase in Price, Mirc
ting gia nho nhung dang ké va khong tam thoi) dat cAu hoi lidu ting gia nho (thudong 5—
10%) c6 khién nguoi tiéu dung chuyén sang san pham thay thé khong. Nhung khi dich vu
dugc cung cip "mién phi" d6i lay dit liéu c4 nhan va su cht ¥ cia nguoi dung, bai kiém tra
gia khong c6 ¥ nghia truc tiép. Cac hoc gia da dé& xuit bién thé "SSNDQ" (Small but
Significant Non-transitory Decrease in Quality), néu chat luong dich vu giam nho, ngudi
dung c6 chuyén sang dich vu khac khong? Tuy nhién phuong phap nay rat kho 4p dung
trong thyc tién.
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Thir hai, vin dé thi phan nhu chi s strc manh thj trudng. Trong thi trudong da bén
(multi-sided markets), nén tang phuc vu déng thoi nhiéu nhém ngudi dung khac nhau va
tao ra gia tri thong qua twong tic giita cac nhom d6 (hiéu Gmg mang gian tiép). Mot nén
tang c6 thé co "thi phan" thip ¢ phia nguoi ding cudi nhung gan nhu déc quyén ¢ phia
doanh nghiép quang céo. Viéc tinh thi phan trén mot "bén" cua thi trudng cho két qua
khong nhat quan va co thé gy hiéu nham vé sirc manh thi trudng dang ké.[8]

Thir ba, van dé tbc do t tung. Vu Google Shopping bit dau diéu tra nim 2010, két
thuc voi quyét dinh phat ndm 2017 va duoc Toa an Tu phap EU x4c nhin nim 2024 1a
minh ching dién hinh[9]. Sau 14 nim, thi truong so sanh gia di thay d6i hoan toan, Google
d3 cung cd vi thé khong thé dao nguoc, va ciu hoi dit ra 1a liéu bién phap khic phuc co
con thuc sy hiéu qua vé mit canh tranh hay khong. Trong bdi canh thi truong s6, "ké chién
thang thau tom tat ca" (winner takes all) xay ra trong vai nim v&i toc d6 nhanh hon nhiéu
so voi chu ky t6 tung canh tranh thong thuong trude do[10].

2.2. Ly thuyét nén tang vé quyén lic cong

Khai niém "quyén lyc cong" (gatekeeping power) dugc duc két tir nhiéu nhanh 1y
thuyét kinh té va phap 1y. V& kinh té hoc, 1y thuyét vé thi truong da bén va kinh té nén tang
chi ra rang gia tri ciia nén tang phu thudc vao sd luong ngudi ding trén mdi "bén" theo
cach phi tuyén tinh - hiéu ing mang (network effects). Khi mot nén tang dat du khéi lugng
ngudi ding, nd trd thanh diém tiép can khong thé thiéu (indispensable access point) ma ca
doanh nghiép 13n nguoi tiéu dung déu phai di qua.[11]

Vé phap 1y, hoc thuyét "co sd ha tang thiét yéu" (essential facilities) - von duoc ap
dung trong linh vuc vién thong, duong sit, cang bién - cung cap khai niém quan trong. Hoc
thuyét nay 1ap luan rang khi mot co s ha tang 1a (a) thiét yéu cho canh tranh trén thi trudng
thr cip, (b) khong thé bj tai tao mot cach hop 1y, va (c) chu sé hitu tir chéi tiép can khong
¢6 1y do chinh dang, thi viéc tir chdi tiép can cAu thanh hanh vi phan canh tranh.[12] Trong
bbi canh nén tang sd, dit liéu nguoi dung, thuat toan xép hang, va hé sinh thai tmg dung c6
thé dong vai trd cta "co so ha tang thiét yéu " theo nghia kinh té.

Diém khac biét ¢t 16 giira "vi tri théng linh" va "quyén luc cong" nim & ban chat
ctia stc manh thi trudng. Vi tri thong linh phan anh kha nang hanh dong doc 1ap so véi ddi
thi1 canh tranh va nguoi tiéu ding trong mot thi truong xac dinh. Quyén lyc cong phan anh
kha niang kiém soat diéu kién tiép can clia bén tha ba vao thi truong - doanh nghiép khong
chi canh tranh manh ma con nim gilr ha téng ma trén d6 canh tranh dién ra. N6i cach khac,
quyén luc cong 1a quyén luc "ciu trac", khong phu thudc vao bat ky hanh vi vi pham cu
thé ndo.[13]

Tir phan tich trén, c6 thé xac 1ap dinh nghia sau vé "ngudi gac cong" voi tu cach 1a
mot pham tru phap 1y doc 1ap: nguoi gac cong (gatekeeper) 1a chu thé kinh doanh kiém
soat diéu kién tiép can thiét yéu cua doanh nghiép va nguoi tiéu ding vao mét hay nhiéu
thi trudng nén tang sb, trong d6 quyén luc kiém soat d6 xuit phat tir cAu tric thi trudng, cu
thé 1a su két hop gitra hiéu img mang, quy md tich liy dir liéu va chi phi chuyén ddi cao
chtr khong phu thudc vao viéc cha thé d6 co thuc hién hanh vi vi pham phap luat hay
khong. Pinh nghia nay xac 14p ba yéu t6 ciu thanh c6 tinh chi phdi toan bd phan tich tiép
theo: (i) kiém soat tiép can (access control) - nén ting déng vai tro ctra ngd bat budc ma
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doanh nghiép va nguoi dung khong thé bo qua; (i) tinh thiét yéu (indispensability) - khong
c¢6 lwa chon thay thé hop 1y, tirc 1a chi phi chuyén d6i hodc tai tao ha tang 1a qua cao; va
(iii) ngudn gdc ciu truc (structural origin) - quyén lyc bit ngudn tir dic diém kinh té cia
thi truong, khong tir hanh vi cu thé. Chinh su két hop giita ba yéu té nay tao ra loai hinh
sttc manh thi trudng ma cac cong cu phap luit canh tranh truyén thdng, vén duoc thiét ké
dé xtr Iy hanh vi vi pham, khong phai cau trac tiép cin khong thé kiém soat hiéu qua.

Nhén thirc v& su khac biét nay dan dén két luan chinh sach quan trong: néu quyén
luc cong 14 quyén luc ciu trac, thi cong cu diéu chinh ciing phai mang tinh ciu trac - tirc
la ap dat nghia vu van hanh dya trén vi thé thi truong, khong can chd hanh vi vi pham xay
ra. Day 1a logic nén tang cia DMA va ciing 13 1y do tai sao DMA duoc dinh vi nhu mét
quy dinh nganh ddc thu chtr khong phai la phap luét canh tranh theo nghia hep.

I11. Khai niém nguoi gic cong trong DMA

3.1. Vi tri cia DMA trong hé thong phap luit EU

DMA 14 vin ban phép luat dic thu ton tai song song va bd sung cho phap luat canh
tranh EU. Theo Piéu 1(5) va 1(6) DMA, viéc a4p dung DMA khong anh hudng dén tham
quyén ctia Uy ban chau Au va céc co quan canh tranh qubc gia trong viéc 4p dung Diéu
101, 102 TFEU. Néi cach khac, mot hanh vi ctia ngudi gac cong c6 thé dong thoi bi diéu
chinh bai ca DMA (nghia vu tuan tha ty dong, khong can ching minh vi pham) va Diéu
102 TFEU (néu c6 hanh vi lam dung cy thé giy tac hai canh tranh). Pay 1a "mé hinh song
song" - DMA thiét 1ap san nghia vu t6i thiéu, trong khi phap luat canh tranh tiép tuc xtr Iy
cac hanh vi vugt ra ngoai pham vi DMA.

Lya chon "md hinh song song" nay khong phai 1a k¥ thuat lap phap tuy tién ma phan
anh mot nhan thirc chinh sach c6 tinh nén tang, xuat phat truc tiép tir ban chat cia quyén
luc cong dd duge phan tich tai Muc 2.2. Néu quyén luc cong 13 quyén luc c6 ngudn goc
cAu tric, phét sinh tir chinh vi tri kiém soét ha tang tiép can, khong phu thudc vao hanh vi
vi pham thi cong cu diéu chinh ciing phai twong Gng vé ban chat. Phap luat canh tranh
truyén thong (Piéu 102 TFEU) hoat dong theo logic nhan qua: quyén lyc thi trudng
(nguyén nhan) + hanh vi lam dung cu thé (su kién) = can thiép phap 1y (hdu qua). Chudi
nhan qua nay phu hop khi van dé 1a hanh vi, nhung that bai khi van dé 1a ciu tric: nguoi
gac cong gay ra ton hai canh tranh ngay tir khi ton tai nhu mot cira ngd thiét yéu, trude va
khong can bat ky hanh vi vi pham nao. Pay 1a Iy do DMA chon co ché ex-ante: khong phai
vi t6 tung canh tranh thiéu hiéu qua vé k¥ thuat, ma vi quyén luc cong vé nguyén tic khong
thé diéu chinh bang can thiép sau sy kién khi thi trudng s6 thay doi nhanh hon chu ky t6
tung. Twong tu, viéc DMA 4p dit nghia vu bat d6i xtg chi 4p dung cho ngudi gic cong,
khong 4ap dung ddéng déu cho moi doanh nghiép phan anh nhén thic ring bat ddi xtng
trong quyén lyuc thi trudng doi hoi bt ddi xtimg trong nghia vu phap 1y: nguoi gac cong
khong phai 14 "bén thong thuong" ma 1a ngudi kiém soat ha ting ma trén d6 cac bén khac
van hanh. Ap dung nghia vu déi xtmg trong tinh hudng quyén luc phi dbi xing s& khong
chi kém hiéu qua ma con cing ¢ thém vi thé ctia nguoi gac cong.

DMA theo dudi hai muc tiéu song song, duoc néu tai Piéu 1(1): (i) dam béo tinh c6
thé tham gia thi truong khi duy tri kha nang dé doanh nghiép méi va doanh nghiép hién tai
c6 thé canh tranh hiéu qua véi ngudi gac cong, tranh tinh trang cac ngudi gic cong ciing
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c¢b vi thé khong thé dao nguoc; va (i) dam béao tinh céng bang khi cac doanh nghiép sir
dung nén tang va nguoi dung cudi dugce d6i xir cong bang boi nguoi gac cong trong quan
hé thuvong mai.

V& co ché thuc thi, Uy ban chau Au c6 thim quyén chuyén biét va doc quyén thuc
thi DMA, diéu nay khac véi phap luat canh tranh EU noi cac co quan canh tranh quéc gia
c¢6 thAm quyén song song. Uy ban ¢6 thé ap phat 1én dén 10% doanh thu toan cau ctia nguoi
gac cong cho vi pham lan dau va 20% cho vi pham ldp lai (Diéu 26 DMA). Déi véi vi
pham hé théng, Uy ban c6 thé ap dung bién phap khic phuc ciu tric, bao gém ca yéu cau
thoai von.[14]

3.2. Tiéu chi xdc dinh Nguoi gac cong

3.2.1. Tiéu chi dinh lugng - Ngwdng suy doan

Pé duogc chi dinh 1a nguoi gac cong, mdt doanh nghiép phai dap ung dong thoi ba
tiéu chi dinh luong tich lity duoc quy dinh tai Diéu 3(2) DMA.[15]

(i) Tiéu chi tac dong kinh té dang ké: doanh nghiép phai c6 doanh thu hang nim
trong EEA tir 7,5 ty EUR tro 1én, hodc vén hoa thi trudng tir 75 ty EUR trd 1én trong nim
tai chinh gan nhit, dong thoi cung cdp dich vu nén tang cdt 151 tai it nhat 3 qudc gia thanh
vién EU.[16] Tiéu chi nay nham loai trir cic doanh nghiép khu vuc hoic qudc gia, chi bat
nhing thyc thé ¢6 tim anh hudng kinh té thuc sy & quy mo toan EU.

(i) Tiéu chi vi thé trung gian quan frong: dich vu nén tang cdt 16i phai phuc vu it
nhat 45 triéu nguoi dung cudi hoat dong hang thang tai EU (twong dwong khoang 10% déan
s6 EU) va it nhat 10.000 doanh nghiép ngudi dung hoat dong hang nam tai EU.[17] Tiéu
chi "kép" nay phan anh ban chat hai bén ctia nén tang: khong chi sb luong nguoi tiéu ding
ma con sb lugng doanh nghiép phu thudc vao nén tang dé tiép can thi truong.

(iii) Tiéu chi bén vitng va 1au dai: doanh nghiép phai dap tmg cic ngudng trén trong
ba nim tai chinh lién tiép. Yéu ciu vé tinh lau dai nay khong chi loai trir trudng hop dat
ngudng tam thdi ma con phan anh nhan thic rang quyén luc cong thuc su mang tinh bén
vitng - dugc cing ¢d theo thoi gian qua hiéu tng mang va chi phi chuyén d6i cao.

Khi dat ca ba ngudng dinh luong, doanh nghiép duoc "suy doan" 1 ngudi gac cong.
Doanh nghiép c6 thé bac bo suy doan nay bang cach ching minh véi Uy ban rang mic du
dat nguong, ho khong thuc sy dap tng cac diéu kién dinh tinh tai Diéu 3(1) do cac dac
diém thi truong dic biét. Pay 1a thiét ké can bang giira tinh chac chin phap 1y va tinh linh
hoat.

3.2.2. Tiéu chi dinh tinh - Chi dinh theo quyét dinh Uy ban

Diéu 3(4) DMA trao thim quyén cho Uy ban chau Au chi dinh ngudi gac cong ngay
ca khi doanh nghiép khéng dat cac ngudng dinh luong, néu co du bang ching cho thiy
doanh nghiép dap tng tiéu chi dinh tinh tai Diéu 3(1). Co ché nay giai quyét vin dé nguoi
gac cong méi ndi -doanh nghiép dang trén da tré thanh cong quyét dinh nhung chua di 16n
theo tiéu chi doanh thu, dién hinh 14 cac startup cong nghé ting truéng nhanh. Piéu 15
DMA dit ra tha tuc diéu tra thi truong dac biét dé xac dinh cac nguoi gac céng méi ndi
hodc céc loai hinh nén tang maoi can dugc diéu chinh.

3.2.3. Danh sach nguoi gac cong va pham vi dich vu nén tang cot 16
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DMA khong chi dinh ngudi gac cong ¢ cap do doanh nghiép ma chi dinh & cip do
tung dich vu nén tang cdt 16i cu thé. Piéu 2(2) DMA li¢t ké 10 loai dich vu nén tang cdt
16i.[18] Diéu nay c6 y nghia phap 1y quan trong: mét doanh nghiép c6 thé 1a ngudi gac
cong d6i véi mot sb dich vu nhung khong phai tit ca. Alphabet dugc chi dinh 13 ngudi gac
cong cho Google Search nhung khong nhat thiét 1a ngudi gac cong cho toan b hoat dong
kinh doanh cua minh.

Tinh dén thang 9 nim 2023, Uy ban chau Au da chi dinh sau ngudi gac cong cho
22 dich vu nén tang ¢t 15i: Alphabet (Google) cho Google Search, Google Play, Google
Maps, Google Shopping, YouTube va Chrome; Amazon cho Amazon Marketplace va
Amazon Advertising; Apple cho App Store, iOS va Safari; ByteDance cho TikTok; Meta
cho Facebook, Instagram, WhatsApp, Messenger va Facebook Marketplace; Microsoft cho
Windows PC OS, LinkedIn va Microsoft Advertising[19]. Pay la danh sach m¢, Uy ban
c6 thé bod sung hoac xo6a dich vu khoi danh sach dua trén diéu tra thi truong dinh ky.

3.3. Céu tric nghia vu bat ddi xirng

3.3.1. Nghia vu “per se”

Piéu 5 DMA quy dinh cac nghia vu mang tinh tuyét ddi (per se), ngudi gac cong
phai tuan thit ma khong can Uy ban chimg minh tac hai canh tranh cu thé, va khong c6 1y
do kinh doanh ndo c6 thé bién ho dé thoat khoi nghia vu[20]. Pay la diém khéc biét cin
ban so v6i phap ludt canh tranh truyén théng: Diéu 102 TFEU yéu cau chimg minh tac hai
thuc té hodc tiém ning, trong khi nghia vu DMA per se khong doi hoi diéu do.

Céc nghia vu per se dang chi ¥ nhat bao gdm: (i) cAm tong hop dit liéu c4 nhan cua
nguoi dung tir cac dich vu khac nhau ma khong c6 sy dong ¥ rd rang va ty nguyén; (ii) cim
sir dung dit liéu khong cong khai ciia doanh nghiép ngudi ding dé canh tranh truc tiép véi
ho trén nén tang; (iii) khong dugce ngin can doanh nghiép kinh doanh song song trén cac
nén tang canh tranh véi gia va didu kién khac nhau; (iv) phai dam bao kha ning chuyén dix
lidu theo thoi gian thuc cho nguoi ding cubi. Toan bd nhém nghia vu nay nham pha v
cac co ché khoa nguoi dung ma ngudi gic cong cé thé tao ra thong qua tich liy dit liéu va
kiém soat h¢ sinh théi.

3.3.2. Nghia vu cé thé diéu chinh

biéu 6 DMA quy dinh cac nghia vu dugc 4p dung "theo mac dinh" nhung cé thé
duogc 1am rd va diéu chinh thong qua "d6i thoai quy dinh" gitta Uy ban va ngudi gac cong,
dua trén dac thu k¥ thuat cua ting dich vu.[21] Sy phan biét nay thuc ra phan 4nh nhan
thire thyc té: mot sé nghia vu (nhu dam bao kha ning twong tac cho dich vu nhén tin) doi
hoi théa thuan ky thuat phirc tap khong thé quy dinh chi tiét mot 1an cho tat ca, trong khi
céc nghia vu per se nhu cam két hop dir liéu hoan toan c6 thé duoc ap dung ddng nhat.

Trong nhom nghia vu Diéu 6, ndi bat nhat 1a: (i) cam tir wu tién (self-preferencing) -
ngudi gac cong khong duoc xép hang wu tién san pham, dich vu ciia minh so véi san phim
cung loai cua bén thir ba trong két qua tim kiém hozic xép hang, va phai ap dung diéu kién
cong bang, minh bach, khong phan biét d6i xir trong xép hang; (ii) nghia vu dam bdo khd
ndang twong tac (interoperability) - ngudi gac cong cung cap dich vu nhin tin lién ¢4 nhan
phai dam bao kha ning twong tac v6i cac nén tang nhé hon, bit ddu tir nhin tin vin ban va
mo rong dan dén goi thoai, goi video trong vong 4 nam; (iii) nghia vu mé civa hé sinh thai -



7
Apple phai cho phép cai dit img dung tir ngudn bén ngoai App Store (sideloading) va phan
phdi tmg dung qua kho tng dung thay thé; (iv) truy cdp dir liéu - ngudi gac céng phai cung
cip cho doanh nghiép quang cdo dit liéu can thiét dé kiém chung va do ludong hiéu qua
quang cao.

3.3.3. Nghia vu minh bach héa

Ngoai hai nhoém nghia vy trén, DMA con ap dat mot nhoém nghia vy minh bach hoa
quan trong: ngudi gac cong phai thong bao cho Uy ban vé moi ¥ dinh tip trung kinh té lién
quan dén dich vu nén tang cdt 161, khong phu thudc vao ngudng thong bao cia phap luat
kiém soat tap trung kinh t&; phai cong b diéu khoan va diéu kién dich vu theo cach rd rang
va d& hiéu; va phai cung cip cho Uy ban cac bao cdo tuan tha dinh ky cung két qua kiém
toan doc 1ap. Nhom nghia vy ndy tao nén tang thong tin cho giam sat lién tuc ciia Uy ban
va cho phép diéu chinh kip thoi khi thi trudng thay doi.

Nhin téng thé, hé théng tiéu chi va nghia vu cia DMA thé hién mét sy thé ché hoa
nhit quéan ciia ba yéu td trong dinh nghia 1am viéc vé nguoi gac cong. Tiéu chi dinh luong
(Piéu 3(2)) va dinh tinh (Diéu 3(4)) phuc vu viéc xac dinh yéu té kiém soat tiép can va tinh
thiét yéu, ai 13 nguodi nam ctra ngd bat budc? Nghia VU per se Diéu 5) va nghia vu ¢6 thé
diéu chinh (Piéu 6) phuc vu viéc ing pho véi ngudn gde cau trac ciia quyén luc khi 1am
thé nao dé budc nguodi gac cong mé clra ngd ma ho dang kiém soat? Nghla vu minh bach
hoa (Piéu 6 khoan 10, Piéu 15) phuc vu viéc duy tri giam sat lién tuc khi cdu trac thi trudng
thay d6i. Tuy nhién, su phu hop giita thiét ké va thuc tién van hanh cia DMA méi 14 bai
kiém tra thuc su cta khai niém ngudi gac cong - cha dé cua Phan IV dudi day.

IV. Thye tién 4p dung DMA tai EU va bai hoc kinh nghiém

4.1. Birc tranh thue thi trong niim dau tién (2024-2025)

DMA chinh thire rang budc cac ngudi gac cong di duge chi dinh tir ngay 7 thang 3
niam 2024. Ngay trong thang dau, Uy ban chdu Au mé ba cudc diéu tra khong tuan thu dau
tién d6i voi Alphabet, Apple va Meta.[22]

Cudc diéu tra Alphabet (Google) tap trung vao nhiéu vin dé: liéu Alphabet c6 vi
pham Piéu 6(3) DMA vé cim ty vu tién trong Google Search hay khong; liéu Google Play
Store c6 tuan thu nghia vu mé cua cho kho tng dung canh tranh va cai dat ing dung bén
ngoai; va liéu h¢ sinh thai Google Ads c6 dap ung nghia vu minh bach hoéa dir liéu cho
doanh nghiép quang cao. Day la tiép ndi truc tiép ciia vu Google Shopping — nhung lan
nay dudi co ché DMA khong can chirg minh tac hai cy thé.

Cudc diéu tra Apple tap trung vao hai van dé chinh: (i) liéu Apple c6 thuc sy cho
phép cai dit tmg dung tir ngudn ngoai App Store trén iOS theo tinh than Diéu 6(4) DMA
hay khong; va (ii) liéu mo hinh phi "Core Technology Fee" (0,50 EUR cho mdi lan cai dat
tmg dung vuot 1 tridu 1an/nam) ma Apple ap dit cho cac kho Gng dung thay thé co céu
thanh hanh vi v6 hiéu hoa nghia vu DMA hay khong. Thang 6/2024, Uy ban mo thém diéu
tra bd sung vé mo hinh phi nay.[23]

Cudc diéu tra Meta lién quan dén mo hinh "consent or pay"- Meta yéu cau ngudi
dung chau Au hodc déng ¥ v4i quang cdo ca nhan hoa, hodc tra phi hang thang (9,99
EUR/thang trén web, 12,99 EUR trén di dong) dé st dung Facebook va Instagram khong
¢6 quang cao. Thang 11/2024, Uy ban dua ra két luan so bo rang mé hinh nay vi pham
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Diéu 5(2) DMA vi khéng cung cp cho nguoi dung lya chon thue su va mién phi vé dir
liéu ca nhan.[24]

Nhin tong thé, tinh dén cudi nam 2024, Uy ban da tién hanh 5 cudc diéu tra khong
tuan thu va dang theo doéi viéc thuc thi nghia vu DMA ddi véi toan bo 22 dich vu nén tang
bt 181 ctia 6 ngudi gac cong. Song song véi cac cude didu tra chinh thirc, mot sé ngudi gac
cong da chu dong thyc hién thay d6i dé tuan thu: Google diéu chinh cach hién thi két qua
tim kiém; Apple ra mit chuong trinh cap phép cho kho tng dung thay thé tai EU; Meta thtr
nghiém tuy chon dang ky tra phi.

4.2. Thach thirc va tranh ludn trong qua trinh thuc thi

Thuc thi DMA dang ddi mat voi mot s6 thach thire noi tai quan trong.

Thach thirc thir nhét 13 cing thang gitra nghia vu dam bao kha ning tuong tic va yéu
cau bao mat nguoi dung. Apple 1ap luan manh mé rang viéc budc iOS cho phép tai ing
dung tir bén ngoai va kho mg dung thay thé tao ra 16 hong bao mat nghiém trong, vi Apple
khong thé kiém soat chat lrong va an toan cua tng dung tir ngudn bén ngoai. Pay 1a tranh
luan k¥ thuat ¢6 co sé thuc chat, khong chi 1a 1y do bién ho thuan tuy, va dat ra cau hoi vé
mirc d6 ctg nhic phu hop ciia nghia vu DMA.[25]

Thach thuc tha hai lién quan dén ranh gid1 gitta DMA va Quy dinh bao vé dir li¢u
chung (GDPR). Piéu 5(2) DMA ciam két hop dit liéu c4 nhan khong c6 dong ¥ — nhung
"dong ¥" theo nghia GDPR 13 "tir do, cu thé, c6 thong tin va khong mo hd", con theo DMA
thi can "rd rang va tu nguyén". Su chong chéo gitta hai khai niém niy tao ra bat 6n phap
1y dang ké. Truong hop Meta véi mo hinh "consent or pay" 14 vi du dién hinh - Uy ban bao
vé dir liéu Ireland (theo GDPR) va Uy ban chau Au (theo DMA) c6 thé dua ra danh gia
khac nhau vé ciing mot mo hinh.[26]

Thach thirc thtr ba: mang tinh hé théng hon: nguy co cac ngudi gac cong thyuc hién
thay ddi bé ngoai dé tuén thu phap luat nhung thuc chit v6 hiéu hda muc tiéu cia DMA.
Vi du, Apple thyc hién mo cira tai ing dung bén ngoai nhung ap dat phi cong ngh¢ 161
khién kho tng dung thay thé khong kha thi vé kinh doanh. Day 14 thach thirc mang tinh
céu trac: khong thé dy doan trude moi chién luge tuan thi chién lugc cliia ngudi gac cong,
va Uy ban can du ngudn luc va toc do phan tng dé dbi pho.

Théch thire thir tu ¢ tinh hoc thuat sau sic hon 1a céc tranh luan phan bi¢n ddi voi
chinh ban than DMA. M6t s6 hoc gia va nha kinh té hoc, nhu Tirole (2017) va Colomo
(2021), chi ra rang can thiép qua mirc vao co ché gia va diéu kién tiép can c6 thé lam giam
dong lyc dau tu va d6i moi sang tao ciia cac nén tang: néu ngudi gac cong khong thé thu
hoi chi phi dau tu ha ting thong qua cac diéu khoan thuong mai uu tién, ho sé giam dau tu
vao chinh nén tang d6. Ngoai ra, chi phi tuan thu DMA dic biét lién quan dén nghia vu
tuong tac va chia sé dit liéu co thé dit ra rao can khong twong ximg cho cac nén tang c&
trung, vo tinh ciing ¢6 vi thé cua cac nguoi gac cong 16n nhat von c6 kha niang tuan thu tot
hon. Nhitng tranh luin nay, du chua duoc xac nhan day da vé mit thuc nghiém trong giai
doan trién khai so khai cia DMA, phan anh sy danh ddi chinh sach thuc chat ma bat ky
thiét ké quy dinh nén tang s nao ciing phai d6i mit.

4.3. Bai hoc tir cAc mé hinh twong ti tai chiu A
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Song song v6i DMA tai EU, mot sé qudc gia chau A d3 xay dung quy dinh twong
tu. Nhat Ban ban hanh Luat Thuc déy Canh tranh d6i v&i Phan mém Pién thoai Thong
minh Chi dinh (Act for Promotion of Competition for Specified Smartphone Software)
nam 2024, ap dit nghia vu dic thu cho cac nha diéu hanh hé diéu hanh di dong lén (Apple
va Google) vé cai dit ing dung ngoai va kho ung dung. Han Qudc da di trude hon khi sira
d6i lut vién thong nam 2021 dé cAm cac nha van hanh kho tmg dung ap dat phuong thirc
thanh toan doc quyén[27].

Vuong qudc Anh ban hanh Pao luat Thi truong K thuat sd, Canh tranh va Ngudi
tiéu dung 2024 (Digital Markets, Competition and Consumers Act 2024) véi khai niém "Vi
thé thi truong chién lugce” (Strategic Market Status - SMS) twong tu ngudi gic cong nhung
c6 diém khac biét quan trong: thay vi danh sach nghia vu ¢é dinh nhu DMA, co quan Quan
ly canh tranh va thi truong ciia Anh c6 tham quyén thiét ké "Cac yéu cau bat budc vé hanh
vi” (Conduct Requirements) va "Cac bién phap can thiép thuc day canh tranh” (Pro-
Competition Interventions) tiy bién cho tirng doanh nghiép SMS. Céch tiép can linh hoat
hon nay c6 thé pht hop hon véi cac quoc gia chua c6 kinh nghiém thuc thi va muén hoc
hoi dan trong qua trinh ap dung.

Piém chung cua tit ca cic md hinh trén 1a: (i) tip trung vao mét sb linh vuc nén
tang wu tién thay vi diéu chinh toan bo nén kinh té s6; (ii) thiét ké ngudng xac dinh phu
hop v6i quy mé thi trudng dia phuong; (iii) két hop giita danh sach nghia vu rd rang va co
ché linh hoat dé phan tng v&i phat trién thi trudng; va (iv) dau tu dang ké vao nang luc thé
ché cta co quan quan 1y.

V. Thue trang phap luét canh tranh Viét Nam va khoang trong phap ly

5.1. Khuon kho phap 1y canh tranh hién hanh

Luat Canh tranh 2018 (Luét s6 23/2018/QH14) 1a vin ban phap luit nén tang diéu
chinh hoat dong canh tranh tai Viét Nam, c6 hi¢u luc tir ngay 01 thdng 7 ndm 2019. Luat
dugc hudng dan chi tiét boi Nghi dinh 35/2020/ND-CP[28] va mét s6 vin ban hudng dan
chuyén nganh. Vé cau tric, Luat 2018 duoc xiy dung theo mé hinh phap luit canh tranh
hién dai v6i ba tru cot: (i) kiém soat thoa thuan han ché canh tranh (Chuong III); (ii) kiém
soat hanh vi lam dung vi tri thong linh/doc quyén (Chuong IV); va (iii) kiém soét tap trung
kinh t& (Chuong V).

Vé kiém soat hanh vi don phuong, Diéu 24 Luat Canh tranh 2018 xac dinh vi tri
thdng linh theo ngudng thi phan 30% hodc theo sitc manh thi truong dang ké. Didu 27 quy
dinh cac hanh vi bi cAm d6i voi doanh nghiép théng linh, tuy nhién, danh sach hanh vi bi
cdm nay khong dé cap dén cac hanh vi dic thu cia nén ting nhu tu wu tién, téng hop dir
liéu khong dong ¥, hay bo budc tng dung.

Vé kiém soat tap trung kinh té, Piéu 33 va 34 Luat Canh tranh 2018 quy dinh cac
hinh thtrc tap trung kinh té va ngudng thong bao.[29] Ngudng thong bao duogc quy dinh
chi tiét tai Diéu 13 Nghi dinh 35/2020/ND-CP bao gdm: tong tai san tir 3.000 ty VND,
doanh thu tir 3.000 ty VND, gié tri giao dich tir 1.000 ty VND, hodc thi phan két hop tir
20% tro 1€n.[30]

Uy ban Canh tranh Quéc gia dugc thanh 18p ndm 2023 véi chire nang thyc thi Luat
Canh tranh va cac chinh sach canh tranh. Uy ban Canh tranh Quéc gia ké thira nhan lyc va
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kinh nghiém tir Cyc Canh tranh va Bao vé nguoi ti€éu dung (Cuc CT&BVNTD), co quan
c¢6 kinh nghiém diéu tra thuc chét trong linh vuc ban hang da cap, thuong mai dién tir va
mét sd vu thoa thuén han ché canh tranh. Tuy nhién, chua c6 vu diéu tra nao lién quan dén
quyén luc thdng linh cua nén tang sb 16n duge Uy ban Canh tranh Qudc gia tién hanh va
két thuc bang quyét dinh chinh thuec.

5.2. Cac khoang trong phap ly chinh

Phan tich ddi chiéu hé théng phap luat canh tranh Vi¢t Nam voi khuon khé DMA
va thyc tién thi truong sé cho thay it nhat bén khoang trdng phap 1y quan trong.

Khoang trong thtr nhat: Khong c6 co ché quy dinh ex-ante cho nén tang so. Luat
Canh tranh 2018 vé co ban van hanh theo co ché ex-post: co quan canh tranh chi can thiép
sau khi c6 hanh vi vi pham bi phat hién va diéu tra. Mic du Luat Canh tranh 2018 ¢6 mét
s6 co ché mang tinh tién lidu (ex-ante) nhu ngudng thong bao tap trung kinh té (Piéu 33,
34) hay mién trir thoa thuan han ché canh tranh (Piéu 14), song day la co ché ex-ante chung
cho toan bg thi truong, khong phai co ché ex-ante dic thi nhim kiém soat quyén luc céng
clia nén tang s6. Trong bdi canh nén kinh té sb, noi quyén luc thi truong dugc cing cb
thong qua tich lity dir liéu va hiéu tng mang theo thoi gian, co ché ex-post don thuin khong
du dé phong ngira tap trung thi truong khong thé dao ngugce. Khong co quy dinh nao trong
Luat Canh tranh 2018 cho phép Uy ban Canh tranh Qudc gia 4p dit nghia vu van hanh
phong ngtra cho doanh nghiép c6 vi thé théng linh.

Khoang trong thir hai: Tiéu chi xac dinh sitc manh thi truong khong phit hop véi thi
truong da bén. Ngudng thi phan 30% (Piéu 24 Luat Canh tranh 2018) va tiéu chi "khong
¢6 ddi tha canh tranh truc tiép" (Diéu 26) duoc thiét ké cho thi truong hang hoa, dich vu
truyén théng vai gia duong. Pidu 12 Nghi dinh 35/2020/ND-CP quy dinh 09 tiéu chi danh
gia strc manh thi trudng dang ké bao gém: thi phan trén thi trudng lién quan; strc manh tai
chinh va quy mé ctia doanh nghiép; rao can gia nhip, mé rong thi truong; kha niang tiép
can thi trudng dau vao va dau ra; mang ludi phan phdi va cung tng; loi thé vé cong nghé
va k¥ thuat; rang budc phap 1y.... Tuy nhién, trong thuc tién 4p dung cho nén tang sb, cac
ti€u chi nay van chu yéu dugc van dung qua hai tiéu chi ndi bat 1a rao can thi trudong va
tuong quan thi phan, trong khi cac tiéu chi lién quan dén lgi thé cong nghé, kha niang kiém
soat dir liéu va mang ludi nguoi dung chua duge khai thac ddy dii. Chung khong phu hop
v6i tinh hudng mot nén tang "mién phi" véi thi phan danh nghia thdp nhung kiém soat ha
tang tiép can thi truong thiét yéu.[31]

Khoang tréng thir ba: Ngudng kiém soat tap trung kinh té khong bt duge “thau tom
sat thu” (killer acquisitions). Ngudng 3.000 ty VND doanh thu hoac 1.000 ty VND gia tri
giao dich c6 thé khong du dé bit cac vu mua lai startup cong nghé c6 gi tri cao nhung
doanh thu thip - loai giao dich ma cac hoc gia qudc té goi 1a "killer acquisition" (thuong
vu thau tom sat thi)[32]. Mac du tiéu chi gid tri giao dich (1.000 ty VND) da dugc bd sung
so v&i Luat 2004, nhung cach van hanh va xac dinh gié tri van con nhiéu diém khong chéc
chén trong thuc tién, dic biét ddi v6i tai san v6 hinh nhu dit liéu va so hiru tri tué.[33]

Khoéng tréng thir tu: Chua cé quy dinh vé dir liéu trong khu6n khé canh tranh. Mic
du Luat Bao v€ dir li€u cd nhan 2025 da tao khung phép 1y bao v€ dir li¢u ca nhan theo
huéng GDPR, va Luat Giao dich dién tr 2023 diéu chinh mét sé khia canh cua kinh té sé,
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Luat Canh tranh 2018 hoan toan khong dé cap dén vai tro cta dit liéu nhu rao can gia nhap
thi truong, nhu tai san tao sitc manh thi truong, hay nhu ddi tuong cua nghia vu chia sé.
Khoéang trong nay la dic biét nghiém trong trong bdi canh kinh té nén tang, noi dir lidu
chinh 14 "nhién liéu" tao ra va duy tri quyén lyc cong.

5.3. CAu tric thi trueong nén ting sé Viét Nam: thwe té va rii ro

Thi truong nén tang s6 Viét Nam c6 mire do tap trung cao voi sy hién dién ap dao
clia cac nén tang nude ngoai. Trong thuong mai dién tir, Shopee, TikTok Shop, Lazada
thdng tri. Shopee (thudc Sea Group ciia Singapore) va TikTok Shop (thuéc ByteDance cta
Trung Qudc) ndm vi tri dan dau tuyét dbi. Cac doanh nghiép Viét Nam nhu Sendo va
Adayroi d3 1an luot that bai va rat khoi thi trudng.

Trong linh vyc tim kiém, Google Search c¢o thi phén uoc tinh trén 95% tai Viét Nam
- gan nhu khong c6 dbi tha canh tranh nodi dia c6 y nghia. Trong mang xi hoi,
Facebook/Meta va TikTok chi phéi, v6i hang chuc triéu ngudi dung hoat dong hang ngay.
Trong goi xe va giao dd an, Grab chiém vi tri thong linh sau khi Uber rut khoi Pong Nam
A niam 2018 va ciing v6i Xanh SM, Be tao thanh cac doanh nghiép chi phdi thi trudng.

Hé qua kinh té cta cdu trac nay 1a dang lo ngai. Cac doanh nghiép vira va nho Viét
Nam ngay cang phu thudc vao cic nén tang nudc ngoai dé tiép can khach hang, nhung
khong ¢6 quyén thuong luong vé diéu kién str dung nén tang, phi hoa hong, hay diéu kién
hién thi. D liéu hanh vi tiéu dung cta ngudi Viét Nam dang duogc tich liy boi cac nén
tang nudc ngoai ma khong c6 co ché quy dinh nao dam bao chia sé cong bang hay han ché
st dung sai muc dich trong bdi canh canh tranh.

VI. Kha niing tiép nhin khai niém ngwoi gic cong vao phap luat canh tranh
Viét Nam

6.1. Luén cir ing hd tiép nhan

C6 ba nhém luan cur ung ho viéc Viét Nam tiép nhan khai niém nguoi gac céng vao
phap luat canh tranh. Nhém thtr nhat xuat phat tir bbi canh chinh sach qudc gia. Nghi quyét
57-NQ/TW ngay 22 thang 12 nim 2024 dit ra yéu cau "xdy dung phap luat bao dam yéu
cau quan 1y va khuyén khich d6i méi sang tao" va "sira d6i, b6 sung, hoan thién dong bd
céc quy dinh phap luat ...dé thao g& cac diém nghén, rao can, giai phong cac nguon lyc,
khuyén khich, phat trién khoa hoc, cong nghé, d6i méi sang tao, chuyén dbi sé qubc gia,
phat trién nguén nhan lyc". Trude d6, Nghi quyét 52-NQ/TW nam 2019 ciing di dit ra yéu
cau "tao 1ap dong bd va kip thoi khung phap 1y" trong bdi canh cach mang cong nghiép
4.0.

Nhom thtr hai xuat phat tir thuc tién thi truong. Nhu di phan tich tai Muc 5.3, cac
nén tang nudc ngoai dang thyuc té nim gitt quyén luc cong tai thi trudng Viét Nam ma
khong c6 bat ky nghia vu ddc thi ndo. Luat Canh tranh 2018 véi khuon kho ex-post va tiéu
chi thi phan truyén théng khong dii dé bao vé doanh nghiép Viét Nam khoi hanh vi phan
biét d6i xtr hay tu vu tién ctia cac nén tang thong linh. K& hoach phat trién kinh té sé qubc
gia khong thé thyc hién dugc néu nén tang phap 1y canh tranh khong tuong ximg véi thuc
tién thi truong.

Nhém thir ba xuat phat tir xu hudng qudc té va ap luc hoi tu chinh sach. Khong chi
EU voi DMA, ma Nhat Ban, Han Quéc, va Vuong quéc Anh déu di hodc dang xay dung
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quy dinh dic thu cho nén tang sb. Trong bdi canh hdi nhap qudc té su rong cia Viét Nam,
viée xay dung quy dinh twong thich véi cac chuan muc qubc té khong chi 1a doi hoi noi dia
ma con la yéu cau cua cac hi¢p dinh thuong mai tu do thé hé m&i ma Viét Nam d3 va dang
ky két.

Bén canh ba nhom ludn ¢t trén, can lam rd co s& hoc thuét cdt 16i cho dé xuét tiép
nhan, xuét phat tir phan tich khai niém tai cdc phan trudc. (i) Vé ban chdt khai niém trong
hé thong pham tri phap ludt canh tranh: nhu da xac 14p tai Muc 2.2, "ngudi gac cong" 1a
pham trti phap 1y doc 1ap ghi nhan strc manh thi trudng c6 ngudn gde kién truc (architectural
market power) tic 1a quyén luc xuat phat tir vi tri kiém soat ha ting tiép can, khong phai
tir thi phan hay hanh vi vi pham. Day khong phai 13 mét tiéu chi méi vé "vi tri théng linh
mirc cao hon" ma I1a mot pham tri khac vé ban chat, doi hoi cong cu phap 1y twong tng. (ii)
Vé diem khac biét then chot voi "vi tri thong linh" theo Ludt Canh tranh 2018: "vi tri thong
linh" (Diéu 24) 1a pham tru hanh vi, dugc xac dinh theo thi phﬁn va sttc manh thi trudong
trén thi truong lién quan, va nghia vu phap 1y chi phat sinh khi ¢6 hanh vi lam dung cy thé
bi chtrng minh. "Quyén lyc cong" 1a pham tru cau tric dugc xac dinh theo kha niang kiém
so4t didu kién tiép can ciia bén thir ba vao thi truong, va nghia vu phap 1y phat sinh tu dong
tir vi thé cong, khong can chimg minh hanh vi vi pham. Sy khéc biét nay khong chi 1a k¥
thuat 1ap phap ma 1a sy khac biét vé triét Iy diéu chinh: phan ung véi hanh vi di xay ra so
v6i phong ngira tap trung quyén lyc ciu trac. (iii) Vé ly do bdn chat cau tric dé doi héi co
ché diéu chinh riéng biét tai Viét Nam: khi quyén luc thi truong c6 ngudn gdc cu trac, co
ché ex-post ctia Luat Canh tranh 2018 khong du khong phai vi yéu vé nang lyc thyuc thi ma
vi khong phu hop vé ban chit cong cu. Thi trudng s6 Viét Nam dang chtng kién cdu trac
tap trung nhanh chong va néu khong cé quy dinh phong ngira, dén khi vi pham duoc xéac
dinh va bién phap khic phuc dugc 4p dung, cu trac thi trudng da trd nén khong thé dao
nguoc. Pay chinh 1a bai hoc rd nhat tir qua trinh thyuc thi DMA: thiét ké quy dinh sém va
dua trén ban chat cau tric ciia van dé c6 gia tri phong ngira ma khong thé thay thé bang
tdng cuong thyc thi ex-post.

6.2. Thach thirc ddi véi Viét Nam

Tuy nhién, c6 nhitng thach thirc thyc chat can thira nhan thang thin dé thiét ké chinh
sach thyc té. Thach thirc 16n nhét 13 ning luc thé ché cia Uy ban canh tranh qudc gia. Thuc
thi quy dinh nguoi gic cong doi hoi mot co quan quan 1y cé doi ngii da nganh bao gdom
kinh té gia s, k¥ su phan mém, va chuyén gia phap 1y vé cong nghé. EU da dau tu nhiéu
nam va hang trim nhan luc dé Uy ban chau Au du ning lyc diéu tra DMA. Uy ban canh
tranh qudc gia hién con dang trong giai doan cling c¢6 to chirc.

Thach thire thtr hai 13 nguy co phan manh quy dinh hoic “cat ct phap Iy” néu Viét
Nam ban hanh quy dinh ngudi gac cong khong twong thich véi DMA va cac chuan muc
qudc té, cac nén tang nudc ngoai sé phai tuan thii nhidu b quy dinh khac nhau, tao chi phi
tudn thi cao va c6 thé khuyén khich né tranh cic quy dinh nay bang cach tim kiém thi
truong it quy dinh hon.

Thach thirc thir ba 1a thiét ké ngudng xac dinh phu hop véi quy md thi truong Viét
Nam. Ngudng doanh thu 7,5 ty EUR cia DMA khong thé 4p dung nguyén xi cho thi truong
Viét Nam vi s& khong chi dinh duoc bat ky doanh nghiép nao. Nhung néu ngudng qua
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thip, quy dinh s& v6 tinh bt cac startup ndi dia dang phat trién, can tré ddi méi sang tao
va khong dat muc ti€u chinh sach.

Thach thire thir tu 12 nguy co chong 14n tham quyén giita Uy ban Canh tranh Quéc
gia va cac co quan quan 1y chuyén nganh. Thuc tién Viét Nam cho thiy quan Iy nén tang
s6 lién quan dén it nhat ba bd c6 thim quyén song song: B Coéng Thuong (quan 1y thuong
mai dién tur, canh tranh), B0 Khoa hoc va cong nghé (quan ly mang xa hoi, nén tang truyén
thong s6), va B6 Cong an (an ninh mang, bao vé dir liéu). Néu quy dinh vé ngudi gac cong
dugc ban hanh ma khong c6 co ché phdi hop lién co quan rd rang, s& xuit hién nguy co
mau thuan tham quyén, 4p dung khong nhét quan va ganh nang tuan thu chong chéo cho
doanh nghiép. Day 1a diém khéc biét quan trong so véi EU, noi Uy ban chau Au c6 tham
quyén chuyén biét va doc quyén thuc thi DMA. Vi vdy, bat ky dé xuét tiép nhan nao ciing
can di kém véi thiét ké co ché diéu phdi lién co quan cu thé, xac dinh 6 co quan chu tri va
co ché tham van bt budc.

6.3. Ba phwong 4n tiép nhan va 1 trinh dé xuat

Phuong 4n 1: Stra d6i Luat Canh tranh, bo sung chuong vé nén tang so c6 stitc manh
cong. Pay 1a phuong an c6 nén tang phap 1y viing chic nhat. Noi dung c6 thé bao gom: (i)
dinh nghia "nén tang s trung gian cd sttc manh cong" voi tiéu chi pht hop quy mo thi
truong Viét Nam - vi du két hop s6 luong ngudi ding hoat dong hang thang (c6 thé 1a 10
triéu ngudi dung hodc 1.000 doanh nghiép ngudi dung), tinh khong thé thiéu va sy phu
thudc cua doanh nghiép; (ii) thim quyén Uy ban canh tranh qudc gia chi dinh nén tang
ngudi gac cong theo thu tuc cong khai va cé thé khiéu nai; (iii) nghia vu cdt 16i bao gom
cAm ty uvu tién, nghia vu minh bach hoa tiéu chi xép hang, va quyén truy cap dir lidu tdi
thiéu cho doanh nghiép nguoi dung.

Phuong an 2: Ban hanh nghi dinh dic thu vé nén tang sb trung gian, tip trung vao
thuong mai dién tir. Pay 1a phuong an linh hoat va c6 thé trién khai nhanh hon trong bdi
canh 1ap phap hién tai. Nghi dinh c6 thé ban hanh dudi dang huéng dan thi hanh Luat Canh
tranh 2018 hodc dudi dang nghi dinh doc 14p vé quan Iy nén tang sd. Noi dung vu tién: (i)
tiéu chi xac dinh "nén tang thuong mai dién tir théng linh" va "nén tang goi xe/giao do an
thng linh"; (ii) nghia vu minh bach hoa bat budc vé phi hoa hong, tiéu chi xép hang va
diéu kién str dung nén tang; (iii) co ché khiéu nai va giai quyét tranh chap nhanh cho doanh
nghiép ngudi dung; (iv) quyén truy cap dir liéu cho doanh nghiép vé hoat dong kinh doanh
ctia chinh ho trén nén tang.

Phuong 4n 3: Quy dinh thi diém (regulatory sandbox) két hop véi ting cuong ning
lyc Uy ban canh tranh quéc gia. Trudc khi ban hanh quy dinh toan dién, Viét Nam c6 thé
ap dung thi diém mot sb nghia vu ngudi gac cong cu thé trong linh vuc thuong mai dién tir
thong qua co ché sandbox, song song véi dau tu manh vao ning luc k¥ thuat va phap 1y
ctia Uy ban canh tranh qubc gia. Két qua thi diém cung cap bang ching thyc tién va bai
hoc vé nang luc thyc thi trude khi mé rdng pham vi quy dinh.

Trong ba phuong an, tac gia kién nghi tiép can két hop theo 10 trinh hai giai
doan. Giai doagn 1 (2026-2030): ban hanh nghij dinh dic thi vé minh bach héa nén tang sb
(Phuong 4n 2), tip trung vao thuong mai dién ttr va dich vu goi xe/giao d6 an noi strc manh
cong rd nét nhat; song song khdi dong quy trinh nghién ctru, tham van va xay dyung ning
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Irc Uy ban canh tranh qubc gia. Giai doan 2 (2030-2035): Pua ndi dung ngudi gac cong
day du vao Luat Canh tranh stra d6i (Phwong 4n 1), voi pham vi rong hon bao gém tim
kiém, mang xa hoi, h¢ diéu hanh di dong.

7. Két luén

Qua phén tich, bai viét d3 1am rd ba luan diém chinh. Thir nhat, khai niém "ngudi
gac cong" trong DMA 1a mot pham tri phap 1y doc 1ap va khéac biét vé ban chit so voi "vi
tri théng linh" truyén thong. Sy khac biét ¢t 16i nim & ba yéu td cau thanh di duoc xac
1ap: kiém soat tiép can (nén tang 1a cira ngd bat budc), tinh thiét yéu (khong co lwa chon
thay thé), va ngudn gdc ciu tric (quyén luc tir kién tric thi truong, khong tir hanh vi).
Chinh ban chat ciu tric nay - quyén luc khong phu thudce vao hanh vi vi pham - giai thich
tai sao DMA lya chon co ché ex-ante bat ddi xung: ap dat nghia vy van hanh dya trén vi
thé thi truong, khong chd hanh vi vi pham xay ra. Pay khong chi 1a doi méi ky thuat lap
phap ma 1a su thay doi triét 1y diéu chinh - tir "phan ng voi vi pham" sang "phong ngira
tap trung cau tric" - pht hop véi dac diém kinh té cua thi trudng nén tang sd.

Thir hai, thuc tién trién khai DMA trong ndm déu tién (2024) cho thiy day la cong
cu manh nhung phirc tap. Su cing thang giita nghia vu DMA véi yéu cau bao mat nguoi
dung, v6i quyén riéng tu theo GDPR, va véi lo ngai vé viéc can trd ddi véi doi méi sang
tao 1a nhitng thach thirc ¢6 co sé thuc chat. Kinh nghiém EU cho thay: thiét ké quy dinh
t6t 1a diéu kién can nhung chua du va ning lyc thuce thi ciia co quan quan Iy méi 1 yéu t6
quyét dinh hiéu qua thuc té ctia quy dinh.

Thir ba, Viét Nam c6 di luan cir va ¢ yéu cau chinh sach cap thiét dé tiép nhan khai
niém nguoi gac cong vao phap luat canh tranh, nhung can 1am diéu nay theo cach phu hop
v6i diéu kién thé ché va quy mo thi truong ctia minh. Viéc sao chép nguyén xi DMA s&
khong phi hop; can c6 sy thich nghi thong minh va 19 trinh thuc té.
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