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Tém tit: Tinh trang lam dung céc chat kich thich hién nay & Viét Nam ngay cang
gia ting d3 tré thanh van dé nhic nhéi trong x4 hoi. Nguoi sir dung chat kich thich
c6 thé dan dén hanh vi xam pham tai san, tinh mang, strc khoe, danh dy, nhan
pham, uy tin, quyen va loi ich hop phép ctia chu thé khac, tir 46 gy ra nhiing thiét
hai ca vé vat chat va tinh than. Chinh vi vay, viéc lam rd nhig diéu kién phat
sinh trach nhiém boi thudng thiét hai do ngudi dung chat kich thich gay ra la can
thiét dé tao co sd cho viée bao vé cac quyén va loi ich hop phap cta cac chi thé
khi bi xdm pham trong xa hoi. Bai viét tap trung phan tich nhiing van dé co ban
lién quan dén diéu kién phét sinh trach nhiém boi thuong thi€t hai do nguoi dung
chat kich thich gay ra, tir 46 xac dinh nhitng han ché va dé xuat mot so kién nghi
hoan thién phap luat.

Tir khéa: Diéu kién phat sinh; chét kich thich; thiét hai; trach nhiém boi thuong.
Abstract: The increasing abuse of stimulants in Vietnam has become a pressing
social issue. Stimulant users may engage in acts that infringe upon the property,
life, health, honor, dignity, reputation, and legitimate rights and interests of others,
causing both material and moral damage. Therefore, clarifying the conditions for
incurring liability for damages caused by stimulant users is essential to protect the
legal rights of infringed parties. The article focuses on analyzing basic issues
regarding these conditions, identifying limitations, and proposing
recommendations to improve the law.

Keywords: Conditions for liability; stimulants; damages; liability for
compensation.

1. Dan nhip

Thong thuong, trach nhiém boi thuong thiét hai (TNBTTH) ngoai hop dong sé
phat sinh khi c6 du cac diéu kién sau: (i) Co thiét hai thuc té xay ra; (ii) C6 hanh
vi gay thiét hai trai phap luat; (iii) C6 méi quan hé nhan qua giita thiét hai thuc té
x4y ra va hanh vi gdy thiét hai trai phap luat; (iv) C6 15i cua ngudi giy thiét hai
hodc nguoi khac. La mot truong hop cu thé cia TNBTTH ngoai hop df)ng,
TNBTTH do ngudi dung chét kich thich gdy ra cling phat sinh khi c6 du cac diéu
kién lam phat sinh TNBTTH ngoai hop dong, nhung ddng thoi ¢ mdi didu kién
s& c6 nhitng dic diém riéng khac biét so voi cac loai TNBTTH ngoai hop dong



khac. Tl d6, cac diéu kién lam phat sinh TNBTTH do nguoi ding chat kich thich
gy ra bao gom: (i) Co thiét hai thuc té xay ra; (ii) C6 hanh vi gy thiét hai trai
phap luat ctia nguoi dung chét kich thich; (iii) C6 méi lién hé nhan qua giira hanh
vi gy thiét hai trai phap ludt cua nguoi dung chét kich thich véi thiét hai thuc té
xay ra; (iv) C6 15i cua ngudi dung chat kich thich hodc ngudi khac.

2. Quy dinh cia B9 ludt Dan sy nam 2015 vé diéu Kkién phat sinh trach nhiém
boi thwong thi€t hai do nguoi dung chit kich thich gay ra

2.1. C6 thi¢t hai thuc té xdy ra

Theo phép luat dan sy Viét Nam, diéu kién dau tién 1am phat sinh TNBTTH do
ngudi dung chét kich thich gy ra phai 1a c6 thiét hai thuc té, boi diéu luat quy
dinh vé “Cdan cir phat sinh TNBTTH” va “TNBTTH do nguoi dimg chdt kich thich
gay ra” trong B0 luat Dan sy (BLDS) ndm 2015 hay cac BLDS trudc day déu co
chtra cum tir “ma gdy thiét hai”. Dong thoi, muc dich 16n nhét cua viée ap dung
TNBTTH ngoai hop dong ddi voi ngudi ¢o hanh vi xdm pham 1a dé nham khoi
phuc tinh trang tai san cho nguoi bi thiét hai, nén thiét hai phai la diéu ki¢n tién
quyet[_] Theo Tir dién Tiéng Viét, “thiét hai” 1a “bi madt mdt vé ngudi, vé ciia cdi
vt chat hodc tinh tha in”’[2]. C6 quan diém cho rang, “thiét hai la suw bién thién
theo chiéu xau di ciia tai san va cdc gid tri nhan than dwoc bado vé”[3] hay “la su
mdt mat ma mot chii thé cia quan hé phdp ludt phdi ganh chiu”[4]. Tuy nhién
nhin chung, “thiét hai” duoc hiéu 1 su giam bot nhitng loi ich vat chat va phi vat
chit ciia mot chi thé xac dinh duoc trén thuc té béng mot khoan tién cu thé[i].
Viéc xem xét dap tmg diéu kién co thiét hai thuc té xdy ra hay khong ciing chinh
1a xac dinh xem c6 ton tai nhitng ton that ma phap ludt quy dinh 1a thiét hai hay
khong. Néu ton tai thiét hai nhung thiét hai phat sinh tr viée tac dong dén nhiing
lo1 ich “khong hop phdp” thi trach nhiém bdi thudong khong phat smh[_]

Tuy nhién, quy dinh vé thiét hai tai BLDS nam 2015 khong con giong véi céac
BLDS trudc day. Cu thé, khoan 1 DPiéu 585 BLDS nam 2015 di co su bd sung
phu hop khi thay cum tu “shiét hai” (tai khoan 1 Piéu 605 BLDS nam 2005 va
khoan 1 Dleu 610 BLDS niam 1995) bang cum tir “thiét hai thuc t”’[_]. Theo do,
Nghi quyét s6 02/2022/NQ-HDTP ngay 06/9/2022 ctia Hoi dong Tham phan Toa
an nhan dan toi cao hudng dan ap dung mot s6 quy dinh ciia BLDS nam 2015 vé
TNBTTH ngoai hop dong (Nghi quyét s6 02) da giai thich tai diém a khoan 1
Piéu 3 nhu sau: “'Thiét hai thuc té' la thiét hai da xay ra theo hudng dan tai dzém
b khoan 1 Piéu 2 Nghi quyet nay, dwoc tinh thanh tlen tai thoi diém gidi quyet boi
thwong”. Can cur vao diém b khoan 2 Nghi quyet s6 02 thi thiét hai thuc té s& bao
gém thiét hai vé vat chat va thiét hai vé tinh than. Day phai 1a nhitng thiét hai c6
that tai thoi diém giai quyét bdi thuong va duge tinh thanh tién, ma khong thé 1a
nhirng thiét hai ma nguoi bi thiét hai gia dinh hay du kién trong tuong lai. Déng
thot, trong tranh chap, néu sau thoi diém giai quyét viéc bdi thudng lan dau ma
thiét hai van phat sinh thi nhirng thiét hai nay s€ dugc xac dinh tai thoi diém giai
quyet boi thuong lan tiép theo khi c6 yéu cau cua nguoi bi thiét hai.

Ddi vé6i thiét hai vé vat chat, trude day, tai diém a tiéu muc 1.1 Muc 1 Phan I Nghi
quyét sé 03/2006/NQ-HDTP ngay 08/7/2006 cua Hoi dong Tham phan Toa an
nhan dan t6i cao huéng dan dp dung mot s6 quy dinh ciia BLDS niam 2005 vé boi
thuong thiét hai (BTTH) ngoai hop dong thi thiét hai vé vat chat bao gom: “Thiét
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hai do tai san bi xam pham quy dinh tai Diéu 608 BLDS; thiét hai do sitc khode bi
xdam pham quy dinh tai khoan 1 Piéu 609 BLDS; thiét hai do tinh mang bi xam
pham quy dinh tai khoan 1 Piéu 610 BLDS; thiét hai do danh du, nhan phcfm, uy
tin b xdm pham quy dinh tai khoan 1 Diéu 611 BLDS”. Tuy nhién, diém b khoan
1 Diéu 2 Nghj quyét s6 02 di sira ddi quy dinh trén theo huong thay vi chi liét ké
cu thé thi con khai quat lai nhu sau: “thiét hai vt chat la ton z‘hat vt chat thuc té
xdc dinh dwoc cia chii thé bi xam pham, bao gom t6n that vé tai san ma khong
khdc phuc dwoc; chi phi hop ly de ngan chan, han ché, khdc phuc thiét hai; thu
nhap thuc té bi mat hodc bi giam sut do tai san, suc khoe, tinh mang, danh du,
nhdn phdm, uy tin, quyén va loi ich hop phdp khdc bi xdm pham”. Trén thyc té,
thiét hai vat chat do hanh vi dung chét kich thich gay ra 1 vo cung da dang vi bat
ky d6i tuong nao dugc phap luat bao vé ciing c6 thé bi xAm pham béi hanh vi nay.
Do d6, viéc quy dinh mot cach bao quat cac thiét hai vat chat nhu trén 12 hoan
toan hop 1y cling nhu gitp cho chu thé bi xAm pham dé dang xac dinh va ching
minh thiét hai.

Ddi véi thiét hai vé tinh than, trudc day, khi chua co6 sy ra doi cua BLDS, Thong
tu s6 173-TANDTC ngay 23/3/1972 ciia Hoi dong Tham phan Toa an nhan dan
t6i cao huéng dan xét xir vé BTTH da khong dé cap dén thiét hai do ton that vé
tinh than, ma chi xac dinh thiét hai vé vat chat. Pay duoc cho 1a mot han ché 16n
ciia Thong tu, gdy anh huong dén quyen va loi ich hop phap cua nguoi bi xam
pham khi khong xac dinh thiét hai bao gom ca t6n that vé tinh than. Nham khéc
phuc han ché trén, cac BLDS Viét Nam sau nay ra do1 da xac dinh thiét hai trong
TNBTTH ngoai hop dong, bao gdm ca TNBTTH do nguoi dung chat kich thich
gay ra s& c6 nhirng thiét hai do ton that vé tinh than. Tai diém b khoan 1 Piéu 2
Nghi quyét s6 02 quy dinh: “Thiét hai vé tinh than la tén that tinh than do bi xdm
pham tinh mang, sitc khée, danh dw, nhdn phdm, uy tin, quyén va loi ich nhan
than khdc ma chii thé bi xam pham hodc nguoi than thich cua ho phai chiu va can
phdi dwoc béi thuong mét khodn tién bu ddp tén that d6”. Theo d6, thiét hai vé
tinh than c6 thé hiéu 14 thiét hai giy ra d6i v4i tAm trang cia con nguoi, thé hién
bang viéc con nguoi phai chiu nhitng lo lang, dau don vé tinh than[8]. Nhin chung,
loai trach nhiém boi thudng nay chi xuét hién khi thiét hai xay ra doi véi cac gia
tri nhan than hay gan lién v&i nhan than ctia nguoi bi thiét hai, dic biét, khong thé
c6 ton that vé tinh than trong nhiing trudng hop c6 thiét hai vé tai san trong cach
nhin nhan hién nay cua nha lam luat Viét Nam[9]. Theo do, diéu kién c6 thiét hai
thuc té xay ra, cu thé 13 thiét hai do ton that vé tinh than dugc coi 1 dap tng khi
tinh mang, strc khée, danh dy, nhan phém, uy tin, quyén va loi ich nhan than khac
ctia chu thé bi xdm pham ma chi thé nay hodc ngudi than thich gan giii nhit cta
ho phai chiju dau thuong, budn phién, mat mat vé tinh cam, bi giam st hay mat
uy tin, bi ban bé xa lanh do bi hiéu nham. ..

Néu thiét hai vé vat chit c6 thé xac dinh mot cach tuong ddi cu thé, 1o rang thi
thiét hai do ton that vé tinh than lai khong thé xac dinh mot cach chinh xac do su
triru tuong va kho dinh luong cua loai thiét hai nay. Poi song tinh than 1a pham
tru rat rong, bao gém nhiéu van dé Vé chi ton tai d6i v6i xa hoi loai nguoi nhu dau
thuong, canh goa bua, mod cdi, su xau ho... vaveé nguyén tac, khong thé xac dinh
dugc bang tién mot cach ngang gia nhu trong trao d6i ciing nhu khong thé phuc
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héi dugc. Nhung v6i muc dich an 0i, dong vién d6i véi ngudi bi thiét hai vé tinh
than ciing nhu mot bién phap gido duc nhim ngan chdn nguoi c¢o hanh vi trai phap
luat, BLDS quy dinh nguoi xam hai phai: “boi thuwong mot khodn tién khac dé bu
ddp ton thdt vé tinh than” cho ngudi bi thiét hai, nguoi than thich gan glii cua
nguoi d6 phai ganh chiu[10]. Theo d6, thiét hai do tdn that vé tinh than duoc xac
dinh phu thudc vao dic diém ctia ngudi bi thiét hai nhu gidi tinh, d6 tudi, vi tri xa
hoi... cling nhu can ctt vao hoan canh, diéu kién, tinh trang ctia nan nhan. Chéng
han, theo phap luat Hoa Ky, nhiing yéu t6 c6 thé dugc xem xét khi dénh gia viéc
bdi thudng ton that vé tinh than nhu: Can cr vao cac danh gia y khoa ctia bac si
hodc nha tam 1y hoc; mirc d§ nghi€ém trong cua ton that vé tinh than; thoi gian
chiu dung ton that vé tinh than. . .[11]. Do do, néu cac bén khong c6 thda thuan,
tly ting trudng hop ma co quan c6 tham quyén s& xac dinh mic BTTH do ton
that vé tinh than khac nhau. Tuy nhién, phap luat vin c6 quy dinh vé viéc giéi han
mic BTTH vé tinh than ti da trong timg trudng hop.

2.2. C6 hanh vi gdy thigt hai trdi phdp lugt ciia ngwoi diing chdt kich thich
Khoan 1 Piéu 584 BLDS nam 2015 chi liét ké cac hanh vi xdm pham ma khong
néu rd yéu té trai phap luat. Tuy nhién, hanh vi trai phap luat 1 can ct dé lam
phat sinh TNBTTH d4 duogc gian tiép ghi nhan tai khoan 5 Piéu 275 BLDS nim
2015 khi quy dinh: “Nghia vu phat sinh tir can cw sau ddy: ...5. Gdy thiét hai do
hanh vi trai phap lugt...”. Do d6, hanh vi gay thi¢t hai trong TNBTTH do nguoi
dung chat kich thich gy ra ciing duong nhién phai la hanh vi trai phap luat, hay
chinh 13 nhitng hanh vi xAm pham dén cac d6i tuong dugc phap luat bao vé nhu
da phan tich & trén.

Tuy nhién, theo quy dinh tai Diéu 596 BLDS nam 2015 thi khéng phai hanh vi
trai phap luat ctia cha thé nao ciing duoc coi 13 diéu kién 1am phat sinh TNBTTH
do ngudi dung chit kich thich gy ra, ma phai 1a hanh vi trai phap luat ciia ngudi
dung chat kich thich din dén 1am vao tinh trang mat kha nang nhan thtc va lam
cha hanh vi. Theo su x4ac nhan cta y hoc, nguodi trong tinh trang say do dung ruou,
bia hodc chat kich thich manh khac thuong bi roi loan tAm than, c¢6 thé bi han ché
hoic bi loai trir kha ning nhan thirc hoic kha nang diéu khién hanh vi[12]. Cu thé,
d6i voi truong hop ¢ khoan 1 Piéu 596 BLDS niam 2015 thi nguoi dung chét kich
thich 1a ngudi dua rugu hoac chét kich thich khac vao co thé cta chinh minh va
tu dat minh vao trang thai mat kha nang nhan thac, lam cha hanh vi. Con ddi vai
truong hop ¢ khoan 2 Piéu 596 BLDS niam 2015 thi nguoi ding chét kich thich
1a ngudi bi nguot khac dua rugu hodc chét kich thich khéc vao co thé 1am cho ho
bi mat kha ning nhan thtrc, 1am cha hanh vi. Du ¢ trudng hop nao thi ludn ton tai
ca nhan gay thiét hai la nguoi ma chat kich thich duoc dua vao co thé. Pong thoi,
néu mot nguoi trong co thé co ton tai ruou hodc chat kich thich khac nhung chua
dén mirc mat kha nang nhan thirc va lam chii hanh vi ma gay thiét hai thi khong
dap tmg du diéu kién lam phat sinh TNBTTH do ngudi dung chat kich thich gay
ra. Boi hanh vi gay thiét hai khong bat nguon tir viéc dung chat kich thich, néu
khong c6 chat kich thich trong co thé thi thiét hai van xay ra va chu thé gy thiét
hai c6 thé s& phai chiu cac TNBTTH khac. Nhu vay, néu coi hanh vi gay thiét hai
trai phap luat 1a nguyén nhan tryc tiép dan dén thiét hai, thi viéc chat kich thich
dugc dua vao co thé ca nhan chinh 12 nguyén nhan gian tiép dan dén thiét hai.
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So sanh phap luat dan sy Dtrc, mac du khong c6 mot quy dinh riéng nhu phap luat
dan su Viét Nam, nhung TNBTTH do nguoi dung chit kich thich gy ra ciing
gian tiép duoc quy dinh tai Didu 827 BLDS Duc vé “Logi trir va gidm nhe trdach
nhiém” nhu sau: “Mot nguoi, trong tinh trang bat tinh hodc réi loan tam than
bénh ly ngan can viéc thuc hién y chi tw do, gdy thiét hai cho nguoi khac thi khong
phai chiu trach nhi¢m vé thi¢t hai do. Néu ho tam thoi gdy ra tinh trang nay bang
cach uong do uong cé con hodc cdac bién phdp twong tu, thi ho phai chiu trach
nhi¢m vé nhitng thi¢t hai ma ho gay ra mot cach bdt hop phdp trong tinh trang
nay nhw thé ho la ngueoi ¢6 16i do so sudt; trach nhiém nay khéng phdt sinh néu
ho dén tinh trang nay ma khéng c6 16i”. Theo d6, BLDS Puc ciing quy dinh mot
trong cac hanh vi [am phat sinh TNBTTH tuong tu nhu BLDS Viét Nam la hanh
Vi “udng dé uong cé con hodc cdc bién phdp tirong ti’” 1am tam thoi dan dén “tinh
trang bat tinh hodc réi loan tam than ngan can viéc thuc hién y chi tu do”.

Phép luat diéu chinh nhiing hanh vi da dugc boc 16 ra bén ngoai thé gidi khach
quan chtr khong diéu chinh cac hanh vi con trong ¥ tuong, suy nghi ctia chu thé.
Do vay, hanh vi trai phap luat chi co6 thé 1a nhitng hanh vi duoc biéu hién ra bén
ngoai bang nhiing biéu hién nhat dinh[13]. Hanh vi gay thiét hai trai phap luat cua
nguoi dung chét kich thich c6 thé dugc thuc hién dudi dang hanh dong hodc khong
hanh dong. Péi voi hanh vi gdy thiét hai duoc thuc hién dudi dang hanh dong thi
thuong dé dang nhan biét hon, chang han nhu str dung chat ma tiy dan dén ao
giac r0i ddp pha tai san, uéng ruou say roi co 10i néi xac pham nguoi khac..
Trong trudng hop nay, hanh dong gy thiét hai c6 thé tac dong truc tiép vao ngu:0’1
bi thiét hai hodc tac dong gian tiép thong qua coéng cy, phuong tién gy thiét
hai[14]. Pdi voi hanh vi gay thiét hai dugc thuc hién dudi dang khong hanh dong,
vé phuong dién phép 1y, su khéng hanh dong, viéc khong lam, thai do bt dong
dit trong mot quan hé phap luat cu thé cling duge xem nhu 13 hanh vi phap 1y (bat
tac vi)[15]. Chang han nhu A va B 13 chii s& hitu ctia hai can ho lién ké nhau trong
toa nha chung cu. Vao mét ngay thoi tiét ning nong gay gat, viée st dung dién
qua tai da dan dén tinh trang chap chay dién va gay ra hoa hoan trong can ho cua
A. Tuy nhién, tai thoi diém xay ra sy viéc, do trudc do6 A da sir dung chat kich
thich din dén mat kha nang nhan thirc, lam chu hanh vi nén mac du nhin thay dam
chay nhung A da khong c6 hanh vi xtr 1y dam chay kip thoi, [am cho dam chay
nho sau mot thoi gian di lan rong sang ca cin ho ciia B, gay thiét hai vé tai san
trong can ho. Nhu vy, A da gay thiét hai vé tai san cho B do dung chat kich thich
duoi dang khong hanh dong. Viéc xac dinh hanh vi gy thiét hai trai phap luat
dugc thyc hién duéi dang hanh dong khong kho, vi né truc tiép tac dong dén doi
tugng bi thiét hai, nhung d6i Vo1 hanh vi gay thiét hai trai phap luét thyc hién dudi
dang khong hanh dong thi cAn phai xac dinh mdi quan hé gitra thi¢t hai voi hanh
vi ctia ngudi gy thiét hai va trach nhiém, nghia vu ctia ho dbi véi thiét hai xay
ra[16]. Pong thoi, khong hanh dong trén thuc té s& khé xac dinh hon vi khong thé
hién rd rang dudi hanh dong cu thé, kho xac dinh chu thé vi pham phap luat do
khong thye hién hanh dong ma phap luat quy dinh[17].

Pé nhan biét dugc hanh vi gay thiét hai trai phap luat cia nguoi dung chét kich
thich thi con can phai xac dinh thé nao 13 chét kich thich theo phap lut Viét Nam.
Thuc té cic van ban phap luat Viét Nam hi¢n nay chua dua ra bat ky khai ni¢m
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nao vé “chat kich thich”, tuy nhién mot sb chét kich thich duogc ghi nhén cu thé
nhu sau:
Thit nhdt la chdt ma tiy. Theo Luat Phong, chdng ma tay nam 2021, “chdt ma tity
la chat gdy nghién, chat hiedng than dwoc quy dinh trong danh muc chat ma tity
do Chinh phi ban hanh”[18], trong do, * ‘chdt gdy nghién la chat kich thich hodc
ke ché than kinh, dé gay tinh trang gdy nghzen doi véi ngueoi s dung”[@] con
“chat hwong than la chat kich thich hodc irc ché than kinh hodc gdy do gidc, néu
sir dung nhiéu lan cé thé dan t6i tinh trang nghién doi véi nguoi sie dung”[20].
Danh muc chit ma tay va tién chit dugc quy dinh tai Nghi dinh s6 57/2022/ND-
CP cua Chinh phu, theo do, chat ma tay chia thanh ba nhom co ban.
Thit hai la c¢on thwe pham c6 trong rirou, bia. Khai niém vé ruou, bia dugce phap
luat Viét Nam ghi nhén tai Luat Phong, chéng tac hai cua ruou, bia nam 2019 nhu
sau: “rirou la dé uong cé con thiee pham, dwoc san xuat tir qua trinh lén men tir mot
hodc hén hop cia cdc loai nguyén liéu chu yéu goém tinh bt cua ngii coc, dich
duong cua cdy, hoa, cu, qua hodc la dé uong dwoc pha ché tir con thiee pham”[ﬁ]
con “bia la dé udng cé con thie pham dugc san xudt tir qud trinh lén men tir hén
hop ciia cdc logi nguyén liéu chii yéu gom mach nha (malt), dai mach, ndm men
bia, hoa bia (hoa houblon), nuéc’[22]. Con thyc pham (tén khoa hoc: “ethanol”)
1a hop chat c6 kha nang gy nghién[23] nén cac loai d6 udng nhu ruou, bia thuc té
déu chira chat mang dic diém co ban ciia chat kich thich nhu da néu. Cac nghién
ctru cling cho théy rugu, bia co sy tac dong nhét dinh vao giac quan va h¢ than kinh
trung wong. Theo BO Y té Viét Nam: “Ruou la chdt déc chung ciia té bao, khi hdp
thu vao, c¢é anh hwéng chii yéu dén hé than kinh trung wong "[24].
Thit ba la chdt Nicotine cé trong thuoc la. Tai khoan 1 Diéu 2 Luat Phong, chong
tac hai ctia thuoc 14 hién hanh quy dinh nhu sau: “Thudc ld la san pham dirgc sdn
xudt tir toan bé hodc mét phan nguyén li¢u thuéc 1d, dwoc ché bién dudi dang
thudc 1d diéu, xi gd, thudc 1d soi, thudc lao hodc cdc dang khac”. Theo cac nghién
ctru khoa hoc, thudc 14 mang dic diém co ban cua chit kich thich, cu thé: “Thanh
phd‘n chu yéu ctia thuoc la hodc thuéce ldo la chdt Nicotin, mét loai Alcaloid.
Nicotin swr dung o liu thép tao ra sw sang khodi nhe nhang, lam diu con doi va
bot mét méi, néu ding nhiéu s€ gay nghi¢n va doc hai cho co thé. Tac dung gdy
nghién ciia Nicotine chii yéu la trén hé than kinh trung wong... "[25].
Ngoai nhiing chat kich thich néu trén, nhiing chat khac néu ciing mang cac dac
diém twong ty thi du chua duoc phap luat Viét Nam quy dinh cu thé van bi coi 1a
chat kich thich (chang han nhu Caffeine, mot sé chat co trong céc loai thudc ké
don...) va khi ca nhan c6 hanh vi trai phap luét gy thiét hai do dung céac chit nay
dan dén mat kha nang nhan thirc, lam chu hanh vi thi dugce coi 1a dap rng mot
trong cac diéu kién lam phat sinh TNBTTH do nguoi dung chat kich thich gy ra.
2.3. Cé méi lién h¢ nhén qud giiva hanh vi gdy thiét hgi trai phdp ludt ciia nguwoi
ding cht kich thich véi thiét hai thuc té xdy ra
Theo quy dinh tai diém ¢ khoan 1 Piéu 2 Nghi quyét s6 02 thi mbi quan hé nhan
qua gifra thiét hai xéy ra va hanh vi xdm pham la mot trong nhimg can ctr lam phat
sinh TNBTTH ngoai hop dong noi chung, theo d6, “thiét hai xdy ra phdi la két
qud tdt yéu ciia hanh vi xam pham va nguoc lai hanh vi xam pham la nguyén nhan
gdy ra thiét hai”. Déi chiéu quy dinh trén véi TNBTTH do nguoi dung chét kich
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thich gay ra co thé thdy, truong hop quy dinh tai khoan 1 Piéu 596 BLDS niam
2015 thi nguyén nhan la “do uong reou hodc do dimg chdt kzch thich khac ma
lam vao tinh trang madt kha nang nhdn thirc va lam chit hanh vi”, con tradng hop
quy dinh tai khoan 2 Diéu 596 BLDS nim 2015 thi nguyén nhan 13 “mét nguoi
6 ¥ ding rweou hodc chat kich thich khdc lam cho nguoi khdc ldm vao tinh trang
madt kha nang nhdn thirc va lam chii hanh vi”. Tuy nhién, vé mit ban chat thi
nguyén nhan truc tiép dan dén thiét hai trong cé hai trudng hop déu 1 do c6 hanh
vi gay thiét hai trai phap luat cia ngudi ding chét kich thich trong trang thai mat
kha nang nhén thirc va lam chu hanh vi, con thiét hai thuc té xay ra chinh la két
qua. Theo d6, thiét hai thyc té xay ra phai xay ra sau va la két qua tat yéu ctia hanh
Vi gay thiét hai trai phap luat do ubng ruou hodc ding chat kich thich khac dan
dén mat kha nang nhéan thic, 1am chi hanh vi. Nhu vay, TINBTTH do nguoi dung
chat kich thich gy ra cling c6 nguyén nhan tryc tiép 13 hanh vi gay thiét hai trai
phép luat nhu cac loai TNBTTH ngoai hop dong khac. Tuy nhién, diém khac biét
la TNBTTH do nguoi dung chat kich thich gay ra con c6 nguyén nhan gian tiép
chinh 14 hanh vi udng ruou hodc dung chat kich thich khac din dén mat kha nang
nhan thtrc va 1am cha hanh vi. Néu c¢6 hanh vi gay thiét hai trai phap luat nhung
hanh vi nay xay ra khong phai do c4 nhan c6 chat kich thich trong co thé 1am anh
huéng dén kha nang nhan thirc, 1am cha hanh vi thi ciing khong du diéu kién 1am
phat sinh TNBTTH do nguoi dung chét kich thich gay ra. Hodc dbi véi trudng
hop mdt ngudi ¢b ¥ dung rugu hodc chét kich thich khac 1am cho nguoi khac roi
vao tinh trang mat kha nang nhan thirc, 1am cha hanh vi nhung ngudi nay du co
chat kich thich trong co thé ciing khong c6 hanh vi gdy thiét hai trai phéap luat thi
cing khong phat sinh TNBTTH theo Diéu 596 BLDS nam 2015.

Viéc xac dinh mdi quan hé nhan qua gita hanh vi gay thiét hai trai phap luat cua
ngudi ding chat kich thich va thiét hai thuc té xay ra con chiu anh huéng boi
nghia vu ngan chan thi€t hai quy dinh tai khoan 5 Diéu 585 BLDS nam 2015:
“Bén cé quyén, loi ich bi xam pham khong duwoc béi thwong néu thiét hai xay ra
do khéng dp dung cdc bién phdp can thiét, hop Iy dé ngdn chén, han ché thiét hai
cho chinh minh”. Theo d6, mic du c6 thé ton tai hanh vi gay thiét hai trai phap
luat cia nguo1 dung chét kich thich, song khi hanh vi d6 dugc thuc hién, nguoi bi
xam pham c6 thé 4p dung ngay cac bién phap can thiét, hop Iy dé ngan chan, han
ché thiét hai cho chinh minh nhung lai khong ap dung, thi du co dan dén két qua
la thiét hai thyuc te xay ra, nguoi bi xam pham ctng s€ khong duoc BTTH. Tuy
nhién, khi yéu ciu BTTH, nguoi yéu cau chi can chimg minh mébi quan hé nhan
qua gitra hanh vi gy thiét hai trai phap luat ciia nguoi dung chat kich thich va
thiét hai thuc té xay ra ma khong can phai chimg minh viéc minh c6 ap dung céac
bién phap ngan chan, han ché thiét hai hay khong. Viéc ching minh ngudi bi xam
pham quyén khong ap dung cac bién phap ngin chin, han ché thiét hai thudc vé
ngudi chiu trach nhiém boi thudng, song ho ciing chi phai thyuc hién nghia vy nay
khi ho mudn gidi phong khoi mot phﬁn hodc toan bd trach nhiém boi thuong[26].
2.4. C6 16i ciia ngwoi ding chit kich thich hodc ciia ngwoi khdc

Hién nay, BLDS nim 2015 khong dwa ra khai niém 16i néi chung, ma chi quy dinh
16i duogc biéu hién dudi hai hinh thirc 1a 16i ¢b y va 16i vo ¥ tai Pidu 364. C6 thé
thay, cac quy dinh vé& hinh thic 16i trong BLDS nam 2015 da duoc xay dung dua
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trén y tudng cia yéu t6 16i trong cau thanh toi pham tir dinh nghia 13i trong khoa
hoc Luat Hinh su[27]. Tuy nhién, trong trach nhiém dan su do gay thiét hai, ma cu
thé 1a TNBTTH do nguoi ding chét kich thich giy ra, viéc xac dinh hinh thirc 16
hay muc do 16i c6 4nh hudng rat it dén viéc xac dinh trach nhiém. Viéc phan biét
16i ¢ ¥ hay 16i vo ¥ khong c6 ¥ nghia gi dic biét ddi véi viée xac lap trach nhiém
dan su, béi trach nhi€ém nay nang hay nhe tuy thudc vao tam quan trong cua thiét
hai, chtr khong tuy thudc vao tinh chat, muc do nghiém trong cua 16i[28].

Viéc BLDS niam 2015 hién nay da c6 su thay doi khi khong nhic dén yéu t6 16i
trong quy dinh tai khoan 1 Diéu 584: “Ngwoi ndo cé hanh vi xam pham... thi phdi
béi thirong” va hudng dan chi tiét tai khoan 1 Diéu 2 Nghi quyét s6 02 khong
dong nghia v4i viéc 161 khong con 1a mot trong nhiing diéu kién lam phét sinh
TNBTTH ngoai hop dong. Riéng d6i véi TNBTTH do ngudi dung chét kich thich
gay ra, khoan 2 Piéu 596 BLDS nim 2015 ciing di truc tiép ghi nhan 15i 13 mot
trong cac diéu kién 1am phat sinh TNBTTH khi quy dinh: “Khi mét nguwoi ¢é y...
thi phdi boi thuong cho nguoi bi thiét hai”.

So sanh voi cac quéc gia khac trén thé gioi, co thé ké dén phép luat dan sy Nhat
Ban ciing coi 18i 14 mot trong nhitng diéu kién lam phat sinh TNBTTH khi quy
dinh tai Diéu 709 BLDS Nhat Ban: “Nguoi ndo cé y hodc vé y xam pham quyén
cua nguoi khac hodc loi ich dwgc phap ludt bao vé cua nguoi khac thi phai BTTH
phat sinh do hanh vi d6 gdy ra” hay phap luat dan sy Duc quy dinh tai Piéu 823
BLDS Btic nhu sau: “Nguoi ¢é 16i ¢o y hodc vé y xdam pham trai phdp ludt dén
tinh mang, than thé, sirc khée, ti do, tai san hodc quyén khdc ciia nguoi khdc thi
¢6 nghia vu BTTH phdt sinh cho nguoi kia”’[29]. Pong thoi, tai Piéu 827 BLDS
Puc nhu da trich dan thi TNBTTH do ngudi dung chat kich thich cling khong
phat sinh néu ngudi dung chat kich thich khong c6 15i.

Theo @6, 156i véi vai tro 1a mot trong nhitng diéu kién 1am phét sinh TNBTTH do
nguoi dung chat kich thich gdy ra duoc thé hién qua cac trudng hop sau:

Thir nhat, trueong hop ¢ 16i ciia ngwoi ding chdt kich thich. Pay 1 diéu kién 1am
phat sinh TNBTTH do ngudi dung chat kich thich gay ra tai khoan 1 Piéu 596
BLDS niam 2015. Theo d6, phap luat budc chu thé phai hiéu 16 viéc dung chat
kich thich c6 thé din dén mat kha ning nhan thirc va lam cha hanh vi, nén néu
chu thé tu dit minh vao tinh trang trén, khong phai do su tac dong cia bat ky chil
thé nao khac, thi khi gay thiét hai, c4 nhan ludn bi x4c dinh 1a c¢6 16i va phai chiu
TNBTTH do ngudi dung chat kich thich gy ra néu dap ung cac diéu kién con lai.
Trong trudng hop ca nhan hoan toan biét d6 1a chat kich thich va viéc sir dung ¢
thé dan dén mét kha ning nhan thic, lam chu hanh vi nhung van chi dong lya
chon dua chét kich thich nay vao co thé roi gy thiét hai thi dugc xéac dinh 1a c6
16i ¢b y. Con trong trudng hop ca nhan khong biét d6 1a chat kich thich mic du
budc phai biét roi ty minh dua chét kich thich vao co thé va gay thiét hai thi duoc
xéc dinh 1a c6 16i v6 y. Ngoai ra, ciing can phai nhan manh rang, néu co su tac
dong cua chi thé khac nhung su tac dong nay khong phai yéu té quyét dinh dan
dén viéc lya chon dua chit kich thich vao co thé cta ca nhan thi c4 nhan dung
chat kich thich van phai chiu TNBTTH theo khoan 1 Diéu 596 BLDS niam 2015.
Chang han nhu do A lién tuc moi ruou nén vi “né nang” B di dong ¥ udng dan
dén say rugu, khong du tinh tio dé lam chi hanh vi nhung van diéu khién xe mo
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t6 va dam vao C gdy thiét hai. Trong tinh huéng nay, A co sy tac dong nhat dinh
dén viéc B udng ruou, tuy nhién day khong phai la yéu t6 quyét dinh 601 vo1 hanh
vi cua B. Hay noi cach khac, viéc lya chon ¢6 udng rugu hay khong van hoan toan
phu thudc vao ¥ chi B va do d6, B c6 TNBTTH do dung chét kich thich gay ra
d6i véi C theo quy dinh tai khoan 1 Piéu 596 BLDS niam 2015.

Thir hai, truong hop cé 16i cia ngwoi khdce. Day 1a diéu kién 1am phat sinh
TNBTTH do nguoi dung chat kich thich gay ra tai khoan 2 Piéu 596 BLDS nim
2015. Theo d6, néu mot nguoi cd ¥ cho ngudi khac dung rugu hoic chat kich
thich khac, khién ho roi vao trang thai mat kha nang nhan thirc va lam cha hanh
vi, thi khi nguoi c6 chat kich thich trong co thé gy thiét hai, nguoi di tao ra tinh
trang do s& bi coi 1a co 16i ¢b y va phai chiu trach nhiém bdi thuong. Trong tinh
hudng nay, nguoi c¢b ¥ 1am cho nguoi khac dung chat kich thich hoan toan y thirc
rd d6 1a chat kich thich va hanh vi cia minh c6 thé 1am cho ngudi khac 1am vao
tinh trang mat kha ning nhan thirc, 1am chi hanh vi dan dén gay ra thiét hai, nhung
van thuc hién va mong muén hoic khong mong mudn nhung dé mic cho hau qua
xay ra. Hanh vi ¢6 ¥ c6 thé duoc biéu hién qua viéc lira dbi, de doa, cudng ép...
khién cho ngudi bi tic dong hoan toan khong nhan biét duoc minh dang dua chat
kich thich vao co thé hodc nhan biét dugc nhung van budc phai dung. Con ngudi
tryc tiép dung chét kich thich trong trudng hop nay dugc xac dinh 1a khong 15i
d6i voi thiét hai xay ra nén khong phai chiu TNBTTH theo khoan 2 Diéu 596
BLDS nam 2015.

3. Mot s6 han ché trong quy dinh ciia B luit Dan sy nim 2015 vé diéu kién
phit sinh trach nhiém boi thwong thiét hai do ngudi ding chat kich thich giy
ra va kién nghi hoan thién

3.1.Mpt sé han ché

Thit nhat, phdp ludt ddn sw Viét Nam hién nay chwa dwa ra quy dinh vé chat kich
thich. Mic du ghi nhan TNBTTH do nguoi dung chat kich thich gy ra nhung
BLDS nam 2015 hay cac BLDS truéc day chua timg dua ra khai niém tong quat
trong khoa hoc phap 1y vé chat kich thich, cling nhu chua phan loai hay liét ké cu
thé nhimg chit ndo dugc xem 1a chat kich thich trong pham vi 4p dung cta quy
dinh nay. Tir d6 dan dén thuc té 1a khi xac dinh mét chat cy thé c6 dugc coi 1a
chat kich thich hay khong van con phy thudc vao danh gia chu quan ciia co quan
c6 tham quyén hodc phai tham chiéu dén cac van ban phap luat khac ngoai BLDS
nhu Bo luat Hinh syu; Luat Phong, chéng ma tuy; Luat Phong, chéng tac hai cua
ruou, bia... Ngoai ra, trong bdi canh xa hdi ngay nay, rat nhiéu chat hoa hoc méi
dugc didu ché boi chinh cac cha thé trong xa hoi hodc “du nhap” tir nudc ngoai
mang dugc tinh phtc tap va ciing tic dong 1én hé than kinh trung wong, nhung lai
chua c6 co s¢ phap 1y rd rang dé xac dinh d6 c6 phai 1a chét kich thich. Piéu nay
gy kho khian trong viéc xac dinh c6 hay khong viéc dua chat kich thich vao co
thé dan dén mat kha nang nhan thic va lam chi hanh vi rdi gay thiét hai, hay néi
cach khac 1a khé khan trong viéc xac dinh diéu kién lam phat sinh TNBTTH.
Thir hai, phap ludt dan sy Viét Nam hién nay chua co quy dinh vé viéc néu mot
ngueoi vo y diing ruwou hodc chat kich thich khdc lam cho nguwoi khdc lam vao tinh
trang mat kha ndng nhdn thirc va lam chii hanh vi, tie d6 gdy thiét hai cho nguwoi
thir ba thi ¢é phdi chiu trach nhiém boi thuong hay khéng. Tai khoan 2 Diéu 596



BLDS nam 2015 méi quy dinh duy nhat truong hop ¢d ¥ lam cho nguoi khac
dung ruou hoac chét kich thich khac din dén gay thiét hai do mét kha nang nhan
thire, 1am chit hanh vi, ma chwa dé cép dén trudong hop vo ¥. Nhu vay, néu theo
cach hiéu thong thuong thi ca nhan v6 ¥ lam cho ngudi khac dua chat kich thich
vao co thé rdi 1am vao tinh trang méat kha nang nhan thic, lam chu hanh vi sé
khong phai chiu TNBTTH theo khoan 2 Piéu 596 BLDS nam 2015. “Con déi vdi
nguoi gay thiét hai, ban thdn ho khong co nhdn thuee tai thoi diém gay thiét hai,
dong thoi, ho khdng cé 16i trong viéc sir dung chat kich thich dan dén mat kha
ndng nhdn thice va diéu khién hanh vi, nén néu budc ho phdi boi thuong ciing
khong phu hop”[30]. Tuy nhién, néu khong c6 chi thé nao chiu trach nhiém boi
thuong thi quyén va loi ich hop phap cua bén bi thiét hai s€ khong dugc bao dam.
Piéu nay phan nao lam mat di y nghia, myc dich cua quy dinh vé TNBTTH do
ngudi ding chat kich thich gy ra, von 14 nham bu dap nhing t6n that ma nguoi
bi thiét hai phai ganh chiu. Pay la mot khoang trong phap ly can dugc nghién ctru
va hoan thién trong thoi gian téi nham bao dam su cong bang va hai hoa vé loi
ich gifta cac bén trong quan h¢ dan su.

3.2. Kién nghi hoan thi¢n

Thir nhdt, kién nghi b6 sung quy dinh phdp ludt vé khdi niém chat kich thich tai
Piéu 596 BLDS nam 2015 hodc cdc van ban huong dan c6 lién quan. Cu thé, tac
gia dé xuat bo sung thém mot khoan méi tai Pidu 596 BLDS nam 2015 vé&i ndi
dung quy dinh khai niém phap 1y mang tinh bao quat vé chét kich thich nhu sau:
“Chat kich thich la nhitng chdt c6 kha nang tac dong dén hé than kinh trung wong,
lam thay d6i tam thoi trang thdi tdm than hodc hanh vi cia con ngudi theo hudng
tro nén hung phan va c6 nguy co gdy nghién”. Pong thoi, cac co quan chuyén
mon can ¢ su phdi hop, tham khao thém cac khai niém, kién thirc khoa hoc két
hop vé6i quy dinh phap luat chuyén nganh dé bo sung vao vin ban huéng dan
nhirng ti€u chi nhan dién chét kich thich cu thé hodc téng hop danh muc cac chat
kich thich, nham tao thuan lgi cho Toda an trong qua trinh giai quyét vu an, gitp
viéc ap dung phéap luat duoc thong nhat.

Thi hai, kién nghi b6 sung quy dinh tai khoan 2 Diéu 596 BLDS ndm 2015 lién
quan dén truong hop mét ngudi vé y dimmg ruwou hodc chat kich thich khdc lam
cho nguoi khdc Idm vao tinh trang madt kha ndng nhdan thire va lam chii hanh vi
réi gdy thiét hai. Theo tac gia, trong truong hop mdt ngudi vi sy bat can, nham
1an hodc bat ky 1y do ndo ma vé y 1am cho ngudi khac dung chat kich thich din
dén mat kha nang nhan thic va 1am chi hanh vi rdi gdy thiét hai thi phai chiu
TNBTTH dbi vé6i nguoi bi thiét hai. Mac du ngudi vo y 1am cho nguoi khac dung
chat kich thich khong phai 1a ngudi truc tiép gay ra thiét hai nhung do hanh vi vo
¥ cta ho ma thiét hai méi xay ra. Hay néi cach khéac, néu khong c6 hanh vi vo ¥
lam cho ngudi khac dung chat kich thich thi s& khéng bao gio din dén thiét hai
thuc té, tirc 1a khong c6 du diéu kién 1am phat sinh TNBTTH. Do d6, can xac dinh
ngudi ¢6 hanh vi vo y 1am cho nguoi khac dung chat kich thich da ¢ 18i vo y va
phai chiu trach nhiém bdi thuong doi véi bén bi thiét hai.

L3i vo y lac nay thé hién qua hai trudng hop:

- Trudng hop thir nhat, néu nguoi d6 khong biét chat ma minh 1am cho ngudi khac
dua vao co thé 1a chat kich thich thi ho phai chiu TNBTTH, béi trudc khi thuc
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hién hanh vi cia minh, ho khong théy truge dugc thiét hai co thé xdy ra mac du
phai thay trudc va cé thé thiy trude. Vi du: A 1a bac si diéu tri cho B. Trong qua
trinh diéu tri, dang 18 phai tiém thudc giam dau theo dung phac do diéu tri nhung
A d3 tiém nhadm cho B mét loai thude c6 chira hoat chit kich thich than kinh trung
wong, dan dén tinh trang B bj mat kha ning nhan thirc va lam chu hanh vi rdi gay
thiét hai.

- Trudng hop thir hai, néu ho biét & d6 1a chét kich thich nhung van vo y dé cho
nguoi khac dua vao co thé thi viéc ho phai chiu TNBTTH cang rd rang hon, bdi
trudc khi thyc hi¢n hanh vi tdc dong lam cho ngudi khac dung chét kich thich, ho
hoan toan c6 thé théy trude duoc thiét hai co thé xay ra nhung do chu quan nén
cho réng thi€t hai khong xay ra hoac co thé ngan chan dugc. Vi du: A 1a bac si
diéu tri cho B. Trudc ddy trong qua trinh diéu trj cho cac bénh nhan khac, A duoc
biét viéc tiém loai thudc X co chira chat kich thich cho bénh nhan tuy c6 tac dung
giam dau tot nhung thudng xay ra tac dung phu 1a bénh nhén bi kich dong, mat
kha ning nhan thirc va 1am cha hanh vi. Mic du vay, A van tiém loai thudc X néu
trén cho B vi nghi rang c6 thé kiém soat duoc tac dung phu. Sau khi tiém thudc,
B xay ra tinh trang gidng nhu cac bénh nhan trudc ddy 1a bi kich dong, mat kha
nang nhan thirc va 1am chu hanh vi din dén gay thiét hai.

Tir nhitng phén tich trén, tac gia kién nghi stra d6i khoan 2 Piéu 596 BLDS nim
2015 nhu sau: “Khi mét nguwoi ding ruwou hodc chdt kich thich khdc lam cho ngueoi
khdc lam vao tinh trang mdt kha nang nhén thirc va lam chi hanh vi ma gdy thiét
hai thi phai boi thiwong cho nguoi bi thiét hai”.

4. Két luan

TNBTTH do ngudi dung chat kich thich gy ra 1a mot ché dinh c6 ¥ nghia quan
trong trong viéc bao dam cong bang, bao vé quyén va loi ich hop phap cua ca
nhan, t6 chirc trong xa hoi. Quy dinh vé diéu kién phat sinh TNBTTH do ngudi
dung chat kich thich gdy ra di tao hanh lang phép 1y cho viéc ap dung trong thuc
tién. Tuy nhién, cac quy dinh hién hanh van boc 16 mot s6 han ché nhat dinh, nhu
chua co quy dinh vé chét kich thich hay chua c6 quy dinh vé truong hop vo y
dung chat kich thich 1am cho ngudi khac 1am vao tinh trang mat kha nang nhén
thire, 1am chi hanh vi. Nhitng han ché nay lam anh hudng tryc tiép dén quyén va
loi ich hop phap ciia cac chi thé trong x3 hoi cling nhu gay kho khan trong viéc
ap dung phap luat trén thyc tién. TUr thuc trang néu trén, dé gop phan hoan thién
co ché phap ly cling nhu nang cao hiéu qua ap dung phap luat vé TNBTTH do
nguoi dung chat kich thich gay ra, tic gia da dé xuit mot s kién nghi, giai phap
cu thé gitip nang cao hiéu qua ap dung phép luat, gop phan bao dam sy cong bang,
minh bach va tinh ran de trong cac quan hé dan su phat sinh ttr hanh vi cia nguo1
dung chat kich thich./.
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