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Viée xac dinh hé qua phap 1y ciia sé hoa lgi, lgi tiec phat sinh trong khoéng
thoi gian tai san bi chiém hiru khong cé ciin cir phap luit di dwoc quy dinh
tai Piéu 581 B§ luat Dan s nidm 2015. Tac gia phan tich thue trang phap
luit vé nghia vu hoan tra hoa loi, loi tirc khi chii sé hiru doi lai tai san, tir 6
chi ra nhirng diém han ché, bat cip va dwa ra mot s6 kién nghi dé hoan thién
quy dinh nay.

1. Nghia vu hoan tra hoa lgi, lgi tirc khi chu sé hiru doi lai tai san theo B0
luat Dan sy nam 2015

Piéu 581 Bo luat Dan su (BLDS) nam 2015 quy dinh vé nghia vu hoan tra hoa
loi, lo1 tirc nhu sau: “Nguoi chiém hitu, nguoi st dung tai san, nguoi dugc 1o1 vé
tai san ma khong c6 can cu phap luat va khong ngay tinh thi phai hoan tra hoa loi,
loi tire thu duge tir thoi diém chiém hitu, str dung tai san, duoc loi vé tai san khong
c6 can cir phap ludt. Ngudi chiém hiru, ngudi sir dung tai san, nguoi duoc loi vé
tai san ma khong c6 can ctr phap ludt nhung ngay tinh thi phai hoan tra hoa loi,
loi tire thu dugce tir thoi diém ma nguoi d6 biét hodc phai biét viée chiém hitu, sir
dung tai san, duoc loi vé tai san khong c6 can ctr phap luat, trir truong hop quy
dinh tai Piéu 236 ciia Bo luat nay”[1].

Nhu vay, BLDS nam 2015 can ctr vao su ngay tinh hodc khong ngay tinh cua
nguoi chiém hiru dé x4c dinh nghia vu hoan trd hoa 191, 191 tirc phat sinh tur tai san
gbc trong thoi gian tai san bi chiém hiru khong c¢o can cir phap luat. Theo do,
ngudi chiém hitu tai san khong c6 cian cit phap luat va khong ngay tinh phai hoan
tra cho chi s¢ hiru toan bo hoa loi, 1gi tire thu duoc tir thoi diém chiém hiru khong
c6 can ctr phap luat. Trong truong hop hoa loi, lgi tirc dugc bao toan bﬁng hién
vat thi nguoi chiém hitu khong c6 can ctt phap luat phai hoan tra hoa loi, 1oi tirc
bang hién vat cho chi s& hitu. Néu hoa loi, loi tirc da duoc tiéu dung hodc dugc
tiéu thu thi chi s¢ hiru c6 quyén yéu cau nguoi chiém hiru khéng c6 can cit phap
luat phai hoan tra gia tri hoa 191, 191 titc cho minh.

Quy dinh nguoi ch1em htru khong ngay tinh phai hoan tra hoa 191, o1 tie thu dugce
cho chui s& hiru xuét phat tir nguyén tic xac 1ap quyén so hiru ddi véi hoa loi, loi
tirc da duoc phap luat quy dinh. Chi ¢6 chi s¢ hiru hoic ngudi ¢6 quyén sir dung
hop phap tai san méi duge quyén xac 1ap quyén sé hiru ddi v6i hoa loi, 1oi tirc
phat sinh tir tai san thudc quyén so hitu, quyén st dung hop phéap ciia minh[2].
Trong khoa hoc phép 1y Viét Nam, cé quan diém cho rang “vé nguyén tac, chi s&
hiru 14 ngudi co quyén hudng hoa loi, loi tirc phat sinh tir tai san ctia minh”[3],



“chu s¢ hiru xac 1ap quyén sé hitu di véi hoa loi, loi tic sinh ra tir tai san thudc
quyén s hiru ciia minh”’[4]. Nhu vay, nghia vu hoan tra hoa loi, loi tire Xuét phat
tur viéc hoa 191, loi tirc 1a nhimg tai san dugc sinh ra tir tai san goc vi thé quyén
s& hiru d6i véi hoa 1o, 1oi tirc cling thudc vé chit sé hitu tai san goc da sinh ra hoa
loti, loi tirc d6. Nguoi chiém hitu, sir dung tai san hodc dugc lg1 vé tai san khong
c6 can cir phap luat khong phai 1a chu so hitu hodc ngudi 6 quyén st dung hop
phap tai san. Do vy, néu ngudi chiém hitu khong ngay tinh da thu hoa loi, loi tirc
thi phai hoan tra lai cho chu s& hitu, nguoi co quyén str dung hop phap tai san.

Trong truong hop nguoi nguoi chiém hiru tai san 1a ngay tinh thi nguoi nay duoc
quyen gitr lai s0 hoa loi, loi tire thu duoc trong thoi gian sy ngay tinh ton tai. Tuy
nhién, d6i v&i s6 hoa loi, 1o tirc thu duoc ké tir thoi diém nguoi chiém hiru da biét
hodc phai biét viéc chiém hitu cia minh 1a khong c6 cin ctr phap ludt trd vé sau
thi ngudi chiém hiru phai hoan tra cho chu s¢ hitu, trir trudng hop quy dinh tai
Piéu 236 BLDS niam 2015. Can luu ¥ rang, nguoi chiém hiru ngay tinh chi duoc
mién hoan tra hoa loi thu duoc trong thoi gian chiém hiru ngay tinh chir khong
duoc mién hoan tra san pham tir tai san goc. Vi du, nguoi su dung dat ngay tinh
thu hoach trai céy sau do d6n ca cay dé ban lay gd thi khi nguoi thuc su c6 quyén
sir dung dat xuat hién nguoi chiém hitu ngay tinh khong phai tra lai trai cay da thu
hoach nhung phai chiu trach nhiém boi thuong thiét hai vé viéc ha cay dé ban[5].

Viéc cho phép ngudi chiém hitu ngay tinh khong phai tra lai s6 hoa loi, loi tirc
thu dugc trong thoi gian chiém hiru ngay tinh c6 thé dugc xem 1a mot ngoai 1¢ ctia
quy tic xac 1ap quyén so hiru d6i voi hoa loi, 1oi tirc. Bai vi, theo Diéu 224 BLDS
nam 2015, chi ¢6 chu s¢ hiru hodc nguoi co quyén st dung tai san méi duoc quyén
xac lap quyen so hitu di vé6i hoa loi, loi tac phat sinh tur tai san. Trong khi do,

viéc chiém hiru tai san du 12 ngay tinh ciing van dugc xem la chiém hitu khong co
can cu phap luat.

2. Han ché, bat cap trong quy dinh vé nghia vu hoan tra hoa loi, loi tire khi
chii s& hiru doi lai tai sdn va kieén nghi hoan thién

Tht nhét, chua x4c dinh cu thé va hop ly mutrc hoa lgi, lgi tirc ma nguoi chiém
hitu ¢6 nghia vy hoan tra cho chu s¢ hitu. Theo Diéu 581 BLDS nim 2015 thi
nguoi chiém hiru khong ngay tinh phai hoan tra hoa loi loi tire “thu duoc” tu thoi
diém chiém hiru; nguoi chiém hiru ngay tinh thi phai hoan tra hoa loi, 1oi tirc thu
duogc ké tir thoi diém ngudi chiém hitu da biét hoic phai biét viéc chiém hitu cta
minh 1a khong ¢6 can ctt phap luat. Tuy nhién, thuc tién cho thay, dé thu hoa loi,
loi tic thi trong nhiéu truong hop ngudi chiém hitu phai dau tu chi phi va cong
stc dé khai thac tai san nham tao ra hoa lgi. Viéc budc nguoi chiém hiru khong
ngay tinh phai hoan tra toan bo hoa lg1, 1o tirc thu duoc ma khong tinh dén nhiing
chi phi ma ngudi chiém hitu da dau tu dé tao ra s6 hoa loi, loi tirc d6 14 chua thuc
su phut hop. Béi 18, néu khong khéu trir lai khoan chi phi ma ngudi chiém hiru da
dau tu dé tao ra hoa loi, loi tie thi chi s& hitu lai tré thanh nguoi dugc hudng loi
vé tai san khong c6 cin ctr phap luat do da tiét kiém duoc mot khoan chi phi. Do



vay, khi hoan tra hoa lgi, 1oi tirc cho chii s¢ hitu thi can phai khau trir khoan chi
phi va cong strc ma ngudi chi€ém hiru bat hop phap da dau tu dé tao ra hoa loi, loi
tuc 1a hop ly.

Thue tién cho thay, mic du phap luat chua hudng dan rd cach thire xac dinh mirc
hoa 10i, 1oi tirc hoan tra nhung mot s6 Toa an xét xir theo hudng ngudi chiém hiru
phai tra lai hoa loi, 191 titc cho chu s& hitru sau khi trir di chi phi va cong sttc ma
minh d3 bo ra dé thu dugc sb hoa loi. Vi du: Toa an cho rﬁng, anh N khong phai
1a chii chiéc ghe nhung di chiém hiru, sir dung ghe tir nim 2004 dén nam 2006.
Theo bang chiét tinh chi phi thi thu nhap tir nim 2004 dén nam 2006 cia chiéc
ghe 14 27.774.000 ddng. Anh N d3 st dung ghe cta anh T c¢6 thu nhap ma khong
c¢6 hop dong thué thi cin cir dé budc anh N giao lai 50% thu nhép néi trén cho chil
ghe, vi 50% con lai phai trd cho cong sttc cia anh N méi 1a hop 1y[6]. Nhu vy,
theo ban an nay thi nguoi chiém hiru tai san khong c6 cin ct phéap luat phai hoan
tra loi tirc phat sinh tir tai san nhung ngudi chiém hiru tai san duoc gitr lai mot
phan loi tirc dé bu dap cho phan cong sitc ma ngudi chiém hiru khong cé can cir
phap luat da bo ra dé tao ra khoan loi tirc d6. Tac gia cho rang, mic diu BLDS nim
2015 chua ghi nhan cu thé vé cach xac dinh mirc hoa loi, loi ‘e hoan tra nhung
huong giai quyét ctia Toa 4n néu trén 1a phu hop. Do vay, can sira doi, bo sung
Piéu 581 BLDS nam 2015 theo huong nguoi chlem htru chi phai hoan tra lai s6
hoa 10i, 1¢i tirc sau khi da can trir tong chi phi can thiét dé c6 thé tao ra duoc sb
hoa loi, loi turc.

Thir hai, han ché, bat cap trong viéc giai quyét moi quan hé loi ich giira chu so
hitu v6i nguoi chiém hitu ngay tinh khi chii s& hiru doi lai tai san nhung nguoi
chiém hitu ngay tinh chwa thu hoa loi. Theo Piéu 581 BLDS nim 2015 thi ngudi
chiém hitu ngay tinh s€ dugc gitt lai hoa loi, lgi tire da thu duoc trong thoi gian
sy ngay tinh con ton tai. B@)ng tho1, cac san vat tu nhién chi duoc xem 1a hoa loi
khi chiing duoc tach ra khoi tai san géc. Do vay, thuc tién co thé xay ra tinh huéng
nguoi chiém hiru di dau tu vao viéc khai thac tai san dé tao ra hoa lgi nhung chua
thu hoach hoa loi. Chéng han, nguoi chiém hiru da phai bo chi phi mua thude
phun dé kich thich cy ra trai hoic dé tang ti 1& ddu trai. Khi hoa loi chwa dén ky
thu hoach thi chii s& hitu doi lai tai san. Truong hop nay, Diéu 581 BLDS niam
2015 chua quy dinh cy thé nham giai quyét loi ich ctia ngudi chiém hiru ngay tinh;
nhing chi phi nay ciing khong thudc chi phi dé bao quéan, 1am ting gia tri cia tai
san dugc quy dinh tai Piéu 583 BLDS nim 2015.

Tir nhitng phén tich néu trén, tac gia kién nghi stra doi, bo sung Piéu 583 BLDS
nam 2015 theo hudng:

“]. Nguoi chiém hitu, nguoi sir dung tai san, nguoi dwoc loi vé tai san ma khéng cé
can cw phdp ludt va khong ngay tinh thi phai hoan tra hoa loi, loi tiec thu dwoc tir

thoi diém chiém hitu, sw dung tai san, dwoc loi vé tai san khong co can cie phap luat.

2. Nguwoi chiem hitu, nguoi sw dung tai san, nguoi duoc loi vé tai san ma khong



co can cuw phap ludat nhung ngay tinh thi phai hoan tra hoa loi, loi tuc thu duoc
tir thoi diém ma nguoi dé biét hodc phdi biét viéc chiém hitu, sir dung tai sdn,
dwoc loi vé tai san khong cé cin cir phép ludt, triv truong hop quy dinh tai Diéu
236 cua B¢ ludt nay.

3. Nguoi chiém hitu, sir dung tai san, nguoi dwoc loi vé tdi san khong c6 can cu
phap luat khi hoan tra hoa loi, loi tirc cho chu so hitu dwoc khdu trir cdc chi phi
can thiét di dau tw dé thu hoa loi, loi tirC.

Ngueoi chiém hiru, sie dung tai san, dwoc li vé tai san khéng cé can civ phdp ludt
va ngay tinh da dau tw chi phi cho hoa loi, loi tic nhung chwa thu hoach ma bi
chu so hitu doi lai tai san thi dwoc quyén yéu cau chu so hitu hoan tra chi phi da
dau tu cho hoa loi, loi tuc”.p
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