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TS. Tran Quyét Thing
Hoc vién Hanh chinh va Quan tri cong.

Tém tit: Phong, chdng tham nhiing 13 nhiém vu trong tim cua moi qudc gia
trong tién trinh xay dung Nha nudc phap quyén. Bén canh céc thiét ché kiém soat quyén
luc tir bén trong by may nha nudc, sy tham gia chi dong cia nguoi dan ngay cang dugc
khang dinh 14 nhan té then chét quyét dinh hiéu quéa cua cudc diu tranh nay. Bai viét
phan tich co ché "khoi kién quy tam" (qui tam) trong Pao lut Yéu cau boi thuong gian
l1an (False Claims Act) cia Hoa Ky - mot mo hinh phap ly dac thu cho phép cong dan
tryc tiép khoi kién nhan danh Chinh pha dbi v6i cac hanh vi gian 14n ngan sach cong,
dong thoi duge huong mot phan gia tri tai san thu hoi. Trén co s& nghién ctru lich st
hinh thanh, co ché van hanh, thyc tién 4p dung va nhitng tranh luan phap 1y xoay quanh
mo hinh ndy, bai viét danh gia kha ning van dung kinh nghiém "khoi kién quy tam" vao
bdi canh Viét Nam, tir d6 dé xuit mot s goi mé 14p phap nhim ning cao vai trd cia
ngudi dan trong cong tac phong, chéng tham nhiing.

Tir khéa: Phong, chéng tham nhiing; khai kién quy tam; sy tham gia ctia nguoi
dan; Pao luat Yéu cau bdi thuong gian 1an; nguoi td giac.

Abstract: Anti-corruption is a core task for every nation in the process of
building a rule-of-law state. Alongside internal power-control institutions within the
state apparatus, the active participation of citizens is increasingly recognized as a key
factor determining the effectiveness of this fight. This article analyzes the “qui tam”
mechanism under the US False Claims Act - a unique legal model that allows citizens
to directly file lawsuits on behalf of the Government against public budget fraud, while
receiving a portion of the recovered assets. Based on a study of its historical formation,
operational mechanism, enforcement practices, and the legal debates surrounding this
model, the article assesses the possibility of applying the “qui tam” experience to the
Vietnamese context, thereby proposes several legislative suggestions to enhance the role
of citizens in anti-corruption work.

Keywords: Anti-corruption; qui tam lawsuit; citizens’ participation; False
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Pit van dé

Tham nhiing duoc nhan dién 1a mét trong nhitng nguy co 16n nhit de doa su phat
trién bén virng ctia moi qudc gia. Coéng udc cua Lién hop quéc vé Chdng tham nhiing
(UNCAC) nam 2003 da nhan manh réng, su tham gia cua xa hoi, dac bi¢t 1a vai tro cua
céng dan trong giam sat quyén lyc cong, 1a diéu kién tién quyét dé phong, chéng tham
nhiing hiéu qua. Piéu 13 Cong udc yéu cau cac qudc gia thanh vién phai thuc hién “céc
bién phép thich hop” nhim thuc dy sy tham gia tich cuc cua cac ca nhan va nhém ngoai



khu vuc céng vao viéc phong, chéng tham nhiing[1]. Piéu nay dit ra cau hoi: Bang co
ché nao dé ngudi dan c6 thé chuyén tir vai tro thu dong - chi phan anh, t6 céo - sang vai
trd chu dong trong cudc déu tranh chéng tham nhiing?

O Viét Nam, Luat Phong, chdng tham nhiing nam 2018 da ghi nhan quyén phan
anh, t6 cdo, tb giac hanh vi tham nhiing ctia cong dén, song thuc tién cho thiy hiéu qua
clia cac co ché nay con nhiéu han ché. Chién luoc quéc gia phong, chdng tham nhiing,
tiéu cue dén nam 2030 (ban hanh kém theo Nghi quyét sé 168/NQ-CP ngay 11/10/2023)
thang than thira nhan: “Sy tham gia cua xa hoi trong phong, chdng tham nhiing, tiéu cuc
con han ché”[2]. Nguoi dan van con tdm 1y e ngai, so bi tra thi; thiéu co ché khuyén
khich va bao vé du manh; thiéu dong luc vat chat dé cong dan dan than vao cudc dau
tranh v6n nhiéu rai ro nay.

Trong bdi canh d6, viéc nghién ctru kinh nghiém quéc té vé cac co ché sang tao
thuc day su tham gia ciia ngudi dan vao cong tac phong, chdng tham nhiing 14 can thiét.
Mo hinh “khéi kién quy tam” (qui tam) trong Pao luat Yéu cau boi thudng gian 1an
(False Claims Act - FCA) ctia Hoa Ky 1a mot trong nhitng co ché phap 1y doc dao nhat
thé gi6i, cho phép bat ky cong dan nao ¢ théng tin vé hanh vi gian 1an ngan sach cong
déu c6 quyén khoi kién nhan danh Chinh phil va dugc huong tir 15% dén 30% gia tri tai
san thu h6i[3]. Ké tir khi dugc stra d6i nam 1986 dén nay, co ché nay da giup Chinh phu
Hoa Ky thu hdi hon 75 ty USD tir cdc hanh vi gian 1an, trong d6 hon 72% sb vu duoc
khéi xudng boi nguoi to giac[4]. Bay 1a mot con s6 4n tuong, cho théy strc manh to 16n
clia viée trao quyén cho cong dan trong cudc chién chdng gian 1an va tham nhiing.

Bai viét ndy nham phén tich toan dién mo hinh “khéi kién quy tam”, tir nguon
géc lich stt, co ché phap 1y, thuc tién van hanh cho dén nhirng tranh luan hién phap dang
dién ra, dé trén co s& d6 rit ra nhitng bai hoc co6 gia tri tham khao cho vi¢c hoan thién
phap luat Viét Nam vé phong, chong tham nhiing.

1. Nguon goc lich sir va sw phat trién ciia co ché “khéi kién quy tam”

“Quy tam” (qui tam) 13 viét tit cua cum tir La-tinh “qui tam pro domino rege
quam pro se ipso in hac parte sequitur”, c6 nghia 1a “ngudi theo dudi vu kién nay vira
nhan danh nha Vua, vira nhan danh chinh minh”. Thuat ngit ndy phan 4nh ban chat kép
ctia co ché: Nguoi khoi kién (relator) dong thoi dai dién cho loi ich cong va loi ich tu.
Day khong phai 13 mot phat minh phap 1y hién dai ma c6 ngudn gde siu xa trong truyén
théng thong luat (common law) cua Anh.

Biéu hién sém nhét cua co ché quy tam dugc ghi nhan tor nam 695, khi Vua
Wihtred xir Kent ban hanh sic 1énh cam lao dong vao ngay Sabbath (ngay nghi), theo
d6 bat ky ai phat giac hanh vi vi pham s& dugc nhan mot nira khoan tién phat cung loi
nhuan tir lao dong bat hop phap[5]. Pén thé ky XIII, cac dao luat quy tam d3 tré nén
pho bién & Vuong qudc Anh, cho phép than dan khéi kién nhan danh nha Vua va chia
sé mot phan tién thu hoi. Trong bdi canh thiéu ving lyc lugng canh sat chuyén nghiép,
day la giai phap sang tao giap nha Vua mo rong nang luc thuc thi phap luat ma khong
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t6n thém chi phi cho ngan khé. Co ché nay van hanh dua trén mét logic don gian nhung
hiéu qua: Két hop loi ich ca nhin cua ngudi td gidc vé6i loi ich chung cua quéc gia.

Truyén théng quy tam theo chan nhitng nguoi dinh cu Anh dén Bac My va dugc
tiép nhan rdng rai tai cac thudc dia. Sau cudc cach mang My, Quéc hoi khoa dau tién
ctia Hoa Ky nhén thiy quy tam 1a phuong thirc hitu hiéu dé thuc thi lust phap trong diéu
kién bo may hanh phap Lién bang con non tré, thiéu ngudn lyc. Nam 1778, Qudc hoi
Luc dia da thong qua Pao luit Bao vé nguoi td giac dau tién cta nudc My¥ sau vu viéc
hai si quan hai quan Richard Marven va Samuel Shaw té cao hanh vi sai trai cua chi
huy[6].

Budc ngoit 16n nhat dién ra vao nam 1863, khi Tong thong Abraham Lincoln ky
ban hanh Pao luat Yéu cau bdi thuong gian 1an (FCA) giita bdi canh Noi chién My.
Thoi ky nay, tinh trang gian 1an trong cac hop dong quan sy dién ra tran lan: Cac nha
thau ban cho quan doi Lién bang nhiing con la ém yéu, sting hong, dan dugc kém chat
lugng va luong thuc 6i thiu. FCA ra doi nhu mot don bay phép 1y, cho phép bat ky cong
dan nao khoi kién nha thau gian 14n nhan danh Chinh phi, véi phan thuong 1én dén 50%
gia tri thu hoi. Thuong nghi si Jacob M. Howard - ngudi bao trg du luat - da bién minh
cho co ché thudng bang triét 1y thuc dung: “Dung ké lwu manh dé bat ké luu manh”
(setting a rogue to catch a rogue), nghia 1a tan dung chinh dong co vu loi dé phuc vu
loi ich cong[7].

Niam 1943, trong bdi canh Thé chién II, Qubc hoi My di sira d6i FCA theo hudng
thu hep dang ké quyén khai kién quy tam: Giam muc thuong cho ngudi to giac, dong
thoi cAm khoi kién dua trén thong tin da nam trong tay Chinh phu. Muc dich 1a tranh
cac vu kién “ky sinh” (parasitic lawsuits), nhung hé qua 1a FCA gan nhu mat hiéu luc
trong sudt bén thap ky tiép theo.

Phai dén ndm 1986, trude 1an song bé bdi gian 1an trong chi tidu qubc phong thoi
ky Tong thong Reagan, Qudc hdi méi tién hanh stra doi toan dién FCA. Dot stra doi nay
mang tinh budc ngodt, véi nhitng thay doi cdt 16i bao gdm: Nang mirc thudng cho ngudi
t giac 18n 15-30% gia tri thu hoi; quy dinh mirc boi thudng gap ba lan thiét hai cing
khoan phat dan sy cho mdi hanh vi gian 1an; bo sung co ché bao vé ngudi to giac khoi
bi tra thu bao gébm quyén duoc phuc hoéi chire vu, bdi thudng gap doi lwong bi mét va
thanh toén chi phi luat su; md rong trach nhiém phap 1y sang ca hanh vi “c tinh phét
10” (deliberate ignorance) va “bat chap sy that” (reckless disregard)[8]. Tiép d6, Pao
luat Thuyec thi va thu hoi gian 1an naim 2009 (FERA) tiép tuc cting ¢ FCA bang cach mé
rong pham vi ap dung va x6a bé mot s6 rao can to tung.

Nho cac dot stra ddi nay, FCA d3 tré thanh cong cu chdng gian 14n hiéu qua nhat
ctia Hoa Ky. Theo thong ké ctia B Tu phap nudc nay, riéng trong nim tai chinh 2023,
Chinh phii d& thu hdi hon 2,68 ty USD thong qua céc vu kién theo FCA, trong d6 2,3 ty
USD dén tir cac vy kién quy tam do ngudi to gidc khai xuéng[9]. Nam tai chinh 2024
ghi nhan ky luc méi véi 979 vu kién quy tam dugce nop[10].
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2. Co ché “khéi kién quy tam” theo Pao ludt Yéu ciu bdi thuwong gian lin
cua Hoa Ky

2.1. Chii thé va pham vi khdéi ki¢n

Theo Muc 3730(b) cia FCA (31 U.S.C. § 3730), bat ky ca nhan hoic t6 chic nao
6 bang chtng vé hanh vi gian 14n ngan sach lién bang déu c6 quyén khai kién quy tam.
Nguoi khai kién duge goi 1a “relator” - thuat ngit phan anh vai trd “chuyén tiép” thong
tin tr nguoi dan dén hé théng tu phap. Pang chil y, ngudi to giac khong nhat thiét phai
1a cong dan My hay cu tr tai Hoa Ky; trén thyuc té, hang nghin cong dan tir hon 120
quéc gia dang sir dung phap luat My dé bao céo cac hanh vi gian 1an va tham nhiing
xuyén quoc gia[11].

Pham vi khoi kién theo FCA rt rong, bao trum moi hanh vi gian 1an c6 lién quan
dén ngan sach Lién bang. Muc 3729 quy dinh céc hanh vi bi cdm bao gdm: C tinh trinh
bay hodc gay ra viéc trinh bay yéu cau thanh toan sai su that; ¢b tinh tao 1ap hoac su
dung ho so gian 1an dé hd trg yéu cau thanh toan sai; cb tinh che giau hodc tron tranh
nghia vu thanh todn cho Chinh phu. Trén thyuc té, cac vu kién quy tam phé bién nhat
thudc cac linh vuc y té (gian 1an Medicare, Medicaid), quoc phong (khai khong gia hop
d6ng), nghién ciru khoa hoc (béo cdo sai két qua) va thué quan (trén thué nhap khau).

2.2. Quy trinh t6 tung

Quy trinh khoi kién quy tam c6 nhitng dic thu té tung riéng biét, phan anh su can
bang gitta bao vé ngudi td gidc va bao dam quyén kiém soat ctia Nha nude. Ngudi t6
giac bat budc phai thong qua luat su dé ndp don kién, kém theo ban trinh bay chi tiét vé
toan bo bang chimg va thong tin ma minh nim giit. Pon kién dugc ndp dudi ché do
niém phong (under seal) tai Toa an Lién bang, nghia 1a bj don khong hé biét vé su ton
tai cua vu kién. Ban sao don kién duoc chuyén cho B¢ truong Bo Tu phap va Cong to
vién Lién bang c6 tham quyén.

Sau khi nhan don, B6 Tu phap c6 thdi han 60 ngay (c6 thé gia han) dé tién hanh
diéu tra va quyét dinh c6 tham gia (intervene) vao vu kién hay khong. Néu Bo Tu phap
quyét dinh tham gia, co quan nay s& dam nhén vai trd chinh trong viéc tién hanh t6 tung.
Néu Bo Tu phap tir chdi tham gia, ngudi to gidc van c6 quyén ty minh tiép tuc theo duodi
vu kién nhan danh Chinh pht Hoa Ky. Trén thuc té, B6 Tu phap chi tham gia vao khoang
25% cac vu kién quy tam dugc ndp, song ty I¢ thanh cong trong cac vu c6 sy tham gia
ctia B6 Tu phép cao hon dang ké[12].

2.3. Co ché khuyén khich va bdo vé nguwoi té gidc

Diém cbt 1i tao nén sic hap din cia co ché quy tam chinh 1 hé thong khuyén
khich tai chinh. Néu vu kién thanh cong, ngudi td gidc duoc hudng tir 15% dén 25% gia
trj thu hoi khi Bo Tu phap tham gia vu kién, va tir 25% dén 30% khi ty minh theo dudi.
Murc thuéng cu thé phu thudc vao tam quan trong ctia thong tin ma nguoi t6 giac cung
cép, vai trd cua ho trong vu kién, tinh kip thoi cua viéc bao cdo va mic do tudn thu cac
yéu cau té tung. Tinh dén nam 2023, téng s tién thuéng ma ngudi td giac nhan duoc
theo FCA da vuot 7,8 ty USD[13].
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Song song v&i khuyén khich tai chinh, FCA xdy dung co ché bao vé ngudi tb
giac khoi hanh vi tra thu. Muc 3730(h) quy dinh: Bat ky nhan vién ndo bi sa thai, ging
chtrc, quy rdi hodc bi phan biét ddi xtr do hanh vi té gidc déu co quyén yéu cau phuc
hdi chirc vy, bdi thuong gip doi tién lwong bi mat, thanh toan chi phi kién tung va phi
luat su hop 1. Co ché nay nhiam giai quyét tré ngai 16n nhat ctia ngudoi t giac: Noi so
bi tra thu tir phia t6 churc vi pham.

2.4. Cac rao cdn va gidi han

FCA dit ra mot sb rao can nham ngan chdn khaéi kién lam dung. Thir nhat, diéu
khoan “ngudi ndp dau tién” (first-to-file bar) ngin can cac vu kién trung lip - ai ndp
trudc s& gitr doc quyén yéu cau boi thudng. Thir hai, rio can “cong bd cong khai” (public
disclosure bar) han ché kién dya trén thong tin di duoc tiét 16 cong khai, trir khi ngudi
t6 giac 1a “ngudn gde ban dau” (original source) cta thong tin. Ngoai ra, thoi hiéu khai
kién duoc gii han trong 6 nam ké tir ngay vi pham hodc 3 nam ké tir khi co quan ¢
tham quyén biét hodc budc phai biét vé vi pham, nhung khong qua 10 nim ké tir ngay
vi pham. Nhitng rao can nay thé hién su can nhéc gitra khuyén khich té giac va ngan
chan lam dung quyén khoi kién.

3. Panh gia hiéu qua va xu huwéng quoc té héa md hinh “khéi kién quy tam”

Hiéu qua ciia co ché quy tam dugc minh chimg qua nhitng s6 liéu an tuong. Giai
doan 1987-2019, Chinh phu Hoa Ky thu hdi 62,1 ty USD theo FCA, trong d6 44,7 ty
USD (twong duong 72%) dén tir cac vu kién do ngudi t6 giac khoi xuwdng[14]. N6i cach
khac, néu khong ¢6 co ché quy tam, Chinh phit My s& mat phan 16n kha ning phat hién
va thu hdi tai san bi chiém doat qua gian lan.

Mot nghién ctru da phan tich ty 1¢ 1oi ich - chi phi thuc té ciia chuong trinh va két
luan rang ctr 1 USD chi phi bo ra, lgi ich thu vé dao dong tir 14 dén 52 USD, trung binh
dat 33 USD[15]. Nghién ctru cua Pai hoc Chicago Booth cling khéng dinh: “Mot khoan
thuong tai chinh di manh thyc sy thiic ¢y nhitng ngudi nam giit thong tin dimg ra t6
giac [...] ma khong gy ra nhitng tac dung phu tiéu cuc thudng bi quy két cho n6[16].
Dic biét, nghién ctru nay bac bo lo ngai rang khuyén khich tai chinh s& dan dén gia ting
cac vu kién vo can cur.

Bat chap hiéu qua thyc tién, co ché quy tam dang d6i mat v6i thach thirc hién
phéap nghiém trong. Thang 9/2023, Toa 4n Lién bang Quan Trung tdm Florida trong vu
United States ex rel. Zafirov v. Florida Medical Associates da tuyén bd diéu khoan quy
tam ciia FCA vi pham Hién phép, véi 1ap luan rang ngudi to gidc tw nhan thyc chat dang
thuc thi quyén luc hanh phap ma khong dugc bd nhiém theo Piéu Il Hién phap Hoa
Ky[17]. Pay la phan quyét gay chan dong, bai néu duoc duy tri qua khang cdo, né co
thé loai bé hon 70% téng s6 vu kién theo FCA.

Tuy nhién, phan quyét Zafirov di nguoc lai truyén thong tu phap 1au dai. Trong
vu Vermont Agency of Natural Resources v. United States ex rel. Stevens (2000), Toa
an t6i cao do Tham phan Scalia viét ¥ kién da sé di khiang dinh raing, FCA c6 thé duogc
xem la thuc hién moét phan chuyén nhuong quyén yéu cau boi thudng ctia Chinh phu
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cho ngudi té giac, va tu cach khoi kién nay hoan toan phu hop véi truyén thong 1au doi
clia quy tam trong ludt Anh va cac thudc dia M§[18]. Nhiéu hoc gia phap 1y ciing lap
luan rang, nguoi to giac khong phai dang “thyc thi luat phap” theo nghia hanh phap, ma
dang theo dudi loi ich tu nhan do Quéc hoi tao ra - tuong tu nhu cac vu kién cong dan
(citizen suits) trong Luat Moi trudng.

Thanh cong cua FCA d3 truyén cam himg cho nhiu quéc gia xay dung co ché
tuong tw. Tai Hoa Ky, 31 tiéu bang da ban hanh cac phién ban FCA cua riéng minh.
Trén binh dién quéc té, Han Qudc 1 qudc gia di dau trong viéc tiép thu mé hinh thudng
cho nguoi to gidc. Nude nay di ban hanh Pao luit Phong chdng tham nhiing va thanh
1ap Uy ban Chdng tham nhiing va Nhan quyén (ACRC) nam 2008 cho phép bat ky ai
phat hién tham nhiing trong khu vuc cong déu c6 thé bao cio va nhan thudng tir 5% dén
20% gia tri thu hoi[19]. Nam 2019, ACRC da xur Iy gan 30.000 vy khiéu nai cta cong
dan. Pang cha y, Han Qudc con stra d6i luat dé cho phép cong déan sir dung luat su "ay
thac" nham giit bi mat danh tinh, v6i chi phi luat su do Nha nudc chi tra.

Tai chau Au, di Lién minh chdu Au d3 ban hanh Chi thi 2019/1937 vé bao vé
ngudi td giac, song hau hét cac qudc gia thanh vién van chua ap dung co ché thuéng tai
chinh. Nam 2014, Ngan hang Anh va Co quan Quan 1y tai chinh tir chdi mé hinh thuong
kiéu M¥, vién dan lo ngai vé "rui ro dao dtrc". Tuy nhién, ciing cé tiéng néi ung ho:
Lithuania da x4y dyng chuong trinh bao vé va khuyén khich nguoi t6 giac kha toan
dién[20]. Xu huéng chung cho thdy ngay cang nhiéu quéc gia quan tdm dén mé hinh
khuyén khich tai chinh cho ngudi té gidc, du cach tiép can cu thé c6 khac biét tiy theo
truyén thong phap 1y va vin héa cia mdi nudc.

4. Co ché “khéi kién quy tam” va nhirng goi mé cho Viét Nam trong viéc
huy dong sw tham gia ciia ngwdi dan vao cong tic phong, chéng tham nhiing

4.1. Thuc trang sw tham gia ciia ngwoi din trong phong, chong tham nhiing 6
Viét Nam

Hién phap nim 2013 (sira d6i, bé sung nim 2025) va Luat Phong, chéng tham
nhiing nam 2018 d3 thiét 1ap nén tang phap 1y cho sy tham gia ciia ngudi dan, thé hién
qua cic quyén: Phan 4nh, t6 cao hanh vi tham nhiing (Piéu 65); giam sat hoat dong cia
co quan nha nudc va can bg, cong chire (Didu 80); tham gia gop y xdy dung phap luat
vé phong, chdng tham nhiing. Luat TS cdo nim 2018 ciing quy dinh quyén tb cao cia
cong dan va trach nhiém bao vé ngudi t cdo.

Tuy nhién, khoang cach giita quy dinh va thyc tién van con rat 16n. Thuyc té cho
thdy, ngudi dan con tdm 1y né tranh, so bi tra thu khi tham gia phong, chong tham
nhiing[21]. Nhiéu nguyén nhén cy thé di duoc cac nha nghién ctru chi ra: Mot la, co ché
bao vé nguoi td cdo chwa du manh va hiéu qua, ngudi to cao van phai d6i mit voi nhiéu
rii ro vé viéc lam, quan hé xa hoi, tham chi an toan ca nhan; hai 1, thiéu co ché khuyén
khich vét chat dé bu dip cho chi phi va rii ro ma nguoi td giac phai chiu; ba 13, quy
trinh tiép nhan va xir Iy td cao con phurc tap, kéo dai, thiéu minh bach; bén la, kha ning
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tiép can thong tin cong ctia ngudi dan con han ché do co ché cong khai, minh bach chua
thuc su hi¢u qua.

Nhin tir goc do 1y thuyét, thuc trang ndy phan anh ca “van dé ty nhiém”
(principal-agent problem) 1an “van dé hanh dong tap thé” (collective action problem)
trong phong, chéng tham nhiing. Céng din vé6i tu cach ngudi tty nhiém quyén luc khong
c6 du thong tin va cong cu dé giam sat ngudi duge ty nhiém (can bo, cong chirc); dong
thoi, mdi ca nhan déu c6 xu hudng trong chd ngudi khac hanh dong, dan dén tinh trang
“dtrng ngoai cudc” trong phong, chdng tham nhiing[22]. Pé pha v& vong luan quan nay,
can ¢ nhirng co ché sang tao, tao dong luc di manh dé moi cong dan nhan théy loi ich
thiét than khi tham gia chong tham nhiing.

4.2. Nhirng goi mo cho Viét Nam

Trén co so phan tich kinh nghiém “khéi kién quy tam” ctia Hoa Ky va thyc tién
phong, chéng tham nhiing ctia Viét Nam, tac gia dé xuat mot sé ggi mo mang tinh dinh
hudng sau day:

Thir nhdt, xdy dung co ché thurong tdi chinh cho nguoi té cdo tham nhiing cé
cong. Pay 1a bai hoc quan trong nhét tir mé hinh quy tam. Hién nay, phap luat Viét Nam
¢6 quy dinh vé khen thuéng nguoi co thanh tich trong phong, chéng tham nhiing, song
muc thuéng chua du hap dan va chua gan truc tiép véi gia tri tai san thu hoéi. Kinh
nghi¢ém Hoa Ky cho théy murc thuong 15-30% gia tri thu hdi tao ra dong luc manh mé,
bién mdi cong dan thanh mot “tai mat” ty nguyén cua Nha nude. Viét Nam c6 thé nghién
ctru xay dung co ché thudng theo ty 18 phan trim trén gia tri tai san thu hoi duoc, voi
mure thuong di hap dan dé bu dip rui ro ma ngudi té cdo phai chiu. Kinh nghiém Han
Qudc v6i mire thuong 5-20% c6 thé 1a mo hinh tham khao phii hop hon véi bdi canh
kinh t€ - xa hoi Viét Nam.

Thit hai, hoan thién co ché bao vé nguoi t6 cdo tham nhiing. Co ché bao vé theo
Muc 3730(h) ctia FCA véi cac bién phap cing ran (phuc hoi chirc vu, bdi thuong gip
d6i lvong, chi tra phi ludt su) cho thiy, bao vé nguoi td giac phai 13 nghia vu phap 1y bat
budc, khong phai tiy nghi. Viét Nam can sira doi, bo sung Lut T cdo nam 2018 theo
huéng quy dinh cu thé hon vé trach nhiém bao vé ngudi t cdo, ché tai nghiém khic dbi
v6i hanh vi tra thi, va co ché bdi thudng thiét hai cho ngudi t cdo bi xdm hai quyén
loi. Bén canh d6, can nghién ctiru co ché cho phép t6 cdo thong qua ludt su “ay thac”
nhu mé hinh Han Qudc dé bao mat danh tinh nguoi t6 céo.

Thir ba, mé réng quyén tham gia té tung ciia céng dan trong cdc vu dn tham
nhiing. Miac du khong thé ap dung nguyén mau “khoi kién quy tam” vao hé théng phap
luat Viét Nam - von dua trén truyén thong dan luat v6i nguyén tic cong t6 nha nude -
song c6 thé nghién ctru co ché cho phép ca nhan, t6 chirc xa hoi khoi kién doi bdi thudng
thiét hai do tham nhiing gay ra cho loi ich cong cong. Pay ciing 12 xu huéng ma Tb chirc
Minh bach quéc té khuyén nghi: “Kién tung chién lugc” (strategic litigation) do cac to
chtrc xa hoi thuc hién 14 céng cu hiéu qua dé ting cuong su tham gia ctia ngudi dan vao
quy trinh chdng tham nhiing[23].
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Thir tu, tang cueong tinh minh bach va tiép cén théng tin céng. Co ché quy tam
chi phat huy hiéu qua khi ngudi dan c¢6 du thong tin dé phat hién gian 14an. Tai Hoa Ky,
hé thong luat vé ty do thong tin (Freedom of Information Act) dong vai tro nén tang, cho
phép cong dan tiép can thong tin vé chi tidu cong, hop dong chinh phu va hoat dong cua
bd may nha nudc. Viét Nam can tiép tuc hoan thién phap luat vé tiép can thong tin mot
cach thuc chat, bao dam cong khai day du thong tin vé ngan sach, mua sim cong, dau
tu cong va tai san cong, tao diéu kién dé nguoi dan thye hién vai tro gidm sat mot cach
hi¢u qua.

Phét huy vai trd ctia céng nghé théng tin va truyén thong trong phong, chong
tham nhiing. Kinh nghiém ctia Hoa Ky cho thay, cong nghé sb co thé tro thanh cong cu
dic luc giup ngudi dan giam sat chi tidu cong va phat hién tham nhiing. Viét Nam nén
nghién ctru xay dung cc nén tang sb két ndi co s dit liéu ngén sach cong véi hé thong
tiép nhan phan anh, t6 cdo clia nguoi dan.

Két ludn

Mo hinh “khoi kién quy tam” theo Pao luat Yéu cau bdi thuong gian 14n ciia Hoa
Ky 12 mot minh chimg sinh dong cho thay, khi dugc trao quyén va khuyén khich dung
cach, ngudi dan c6 thé trd thanh lyc luong chéng tham nhiing hiéu qua nhéat. Vi hon
75 ty USD thu hoi, trong d6 hon 72% dén tir ngudi t6 giac, co ché nay da chiing minh
su két hop gitra khuyén khich tai chinh, bao vé phép 1y va trao quyén khoi kién tao nén
mot tam giac dong lyc manh mée, vuot tro1 hon han mé hinh t6 cdo thu dong truyén
théng.

Puong nhién, khong thé “sao chép” nguyén xi mé hinh khdi kién quy tam véao hé
thong phap luat Viét Nam. Sy khéc biét vé truyén thong phap luat (thong luat so v6i dan
luat), cdu tric hé thong tu phap, va diéu kién kinh té - xa hoi doi héi phai c6 sy diéu
chinh pht hop. Tuy nhién, triét 1y cbt 16i ctia co ché khai kién quy tam (tao dong lyc vat
chat da manh, bao vé hiéu qua nguoi to gidc, va trao quyén thuc chat cho cong déan)
hoan toan c6 gia tri tham khdo. Viéc nghién ctru, chon loc va van dung sang tao nhiing
yéu t6 hop 1y tir mé hinh nay, két hop vé6i kinh nghiém ctia Han Quéc va mot sé qudc
gia khac, s& gop phan hoan thién thé ché phap luat vé phong, chong tham nhiing theo
tinh than Chién lugc qubc gia phong, chdng tham nhiing, tiéu cuc dén nam 2030, dong
thoi hién thue hod yéu cau cia Pidu 13 Cong wdc UNCAC vé thiic dy su tham gia tich
cuc cua xa hoi vao cude dau tranh nay./.
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