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HO AN THIEN PHAP LUAT VE TO CHITC 
DON VI HANH CHINH THEO TINH THAN 

HIEN PHAP NAM 2013 

\« 
<\ 

%\ NGUYEN NGOC TOAfT 

i 
Tomtat 
Tren ca sa khdi quat hoa he thong phdp ludt ve to chirc dan vi hdnh chinh hien hdnh a nuac ta, bai 

viit nhgn xet vd binh lugn ve nhirng diem hap ly, bdt hap ly trong cdc quy dinh cu the vi vdn di nay 
chiiu theo tinh thdn doi m&i ciia Hien phdp ndm 2013. Tie do bdi viet di xudt mot vdi kien nghi nham 
doi m&i phdp lugt ve to chiec dan vi hdnh chinh nu&c ta, gop phdn thuc thi Hien phdp trong giai dogn 
mai. 

Abstract 
On the basis of generalizing the system of law on organization of the current administrative 

divisions in our country, the article indicates a number of reviews and comments on reasonable and 
unreasonable points of specific provisions on this matter under the spirit ofthe 2013 Constitution. 
There -fore, the article proposes several recommendations which aim at changing the rules of laws 
on the organization of administrative units in our country and contribute to the enforcement ofthe 
Constitution. 

1. Khai qudt he thong phap lu|it v l td 
chftc dffn vi hanh chinh Vi^t Nam va mot 
so tiSu chi danh gia 

1.1. Khdi quat he thong pkdp luat ve to 
chuc dffn vi hdnh chinh Vi^t Nam 

He thdng phap lugt la chuin myc cho 
nhung hogt ddng quan trpng trong nhd 
nude phap quyen, trong dd dftng d iu la 
hien phdp, sau dd la mpt dao ludt do co 
quan lap phap ban hanh, k l din la cac van 
bdn phdp lugt cu thi hda, chi tilt hoa hoac 
hudng din thi hanh. Td chuc cdc don vi 
hanh chinh, bao gdm phdn dinh, lap, chia, 
nhap, dieu chinh, nang c ip . . . dan vi hanh 
chinh trong mdt qudc gia Id cdng viec 
trgng dai, do dd can mpt he thdng cac quy 
dinh phdp luat d l diiu chinh hoat ddng 
nay. V l Hch sft, qua cdc thdi ky hiln phap 
nude ta diu cd quy dinh va phdp luat chi 

"ThS. GVC, HQC vien Hanh chinh qu6c gia, nghian 
CIIU sinh Tmimg DH Luat Tp. H^ Chi Minh. 

tiet hda hoat ddng nay trong thyc tien', 
Hien nay, cdc quy dinh diiu chinh hoat 
ddng ndy bao gdm nhftng van ban phap 
luat dien hinh sau: 

* Hiin phdp ndm 2013: 
Quy dinh cua Hiln phdp nam 2013 vl to 

chftc don vi hanh chinh bao gom cdc n î 
dung quan trpng tai cdc ehl dinh cy the ciia 
Hien phdp nhu sau: 

- Chuang V, Quoc hoi: 
+ Khodn 9, Diiu 70 quy dinh: QuIc hpi 

quyet dinh thdnh lap, bai bo bd, co quan 
ngang bd cua Chinh phft; thanh lap, giai the, 
nhap, chia, dieu chinh dia gidi hdnh chinh 
tinh, thanh phd tryc thudc trung uong, dcra 
vi hdnh chinh - kinh t l dgc biet; tharJi lap, 

' Xem thSm: Chu Tuin Tu, "Mgt s6 van dS ve 
dieu chinh dia gioi hanh chinh 6 ntc6c ta hi£n nay", 
http;//www. isos .gov.vn/Thongtinchitiet/tabid/84/A -̂
ticleId/817/language/vi-VN/M-t-s-v-n-d-v-di-u-cIl-
nh-d-a-gi-i-hanh-chinh-n-c-ta-hi-n-nay.aspx, truy ĉ p 
7/9/2014. 
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bai bd ca quan khac theo quy dinh cua Hien 
phap vd luat; 

+ Khodn 8, Diiu 74 quy dinh: Uy ban 
thudng vy Qudc hdi quyit dinh thanh lap, 
gidi thi, nhap, chia, diiu chinh dia gidi dan 
vi hdnh chinh dudi tinh, thanh phd tryc 
thudc trung uang; 

- Chuomg vn, Chinh phu: 
+ Khodn 4, Diiu 96 quy dinh: Chinh phu 

trinh Qudc hpi quyet dinh thanh lap, bai bd 
bg, ca quan ngang bd; thdnh lap, gidi the, 
nhgp, chia, dieu chinh dia gidi hdnh chinh 
tinh, thdnh phd tryc thupc trung uong, dan 
vi hanh chinh - kinh te dgc biet; trinh Uy 
ban thudng vu Qudc hdi quyet dinh thanh 
lap, gidi the, nhap, chia, dieu chinh dia gidi 
don vi hdnh chinh dudi tinh, thdnh phd tryc 
thudc trung uong; 

- Chucmg IX, Chinh quyin dia phucmg: 
+ Dilu 110 
1. Cdc don vi hanh chinh cua nude Cdng 

hda xa hpi chft nghia Viet Nam dupe phan 
dinh nhu sau: 

Nude chia thdnh tinh, thdnh phd tryc 
thudc trung uang; 

Tinh chia thanh huyen, thi xa vd thanh 
phd thupc tinh; thdnh phd tryc thudc trung 
uang chia thdnh quan, huyen, thi xa vd don 
vi hanh chinh tuong duang; 

Huyen chia thdnh xa, thi trin; thi xa va 
thdnh phd thuoc tinh chia thanh phuong vd 
xa; quan chia thdnh phudng. 

Don vi hdnh chinh - kinh te dgc biet do 
Qudc hpi thanh lap. 

2. ViSc thanh lap, giai the, nhap, chia, 
diiu chinh dia gidi dan vi hanh chinh phai 
liy y kiln Nhan dan dia phuang va theo 
trinh ty, thu tyc do lugt dinh. 

+ Diiu 111 
1. Chinh quyin dia phuang dugc td chftc 

d cdc dan vi hanh chinh cua nude Cdng hda 
xa hdi chft nghia Viet Nam. 

2. c ip chinh quyin dia phuang gdm cd 
Hdi ddng nhan dan va Uy ban nhan dan 
dugc td chftc phft hgp vdi dac diim ndng 
thdn, dd thi, hai ddo, don vi hanh chinh -
kinh tl dac biet do lugt dinh. 

* Cdc quy dinh du&i Hien phdp bao gom 
cdc vdn bdn^: 

a. Thdng tu sd 19-BT ngay 31/01/1979 
cua Bd trudng Phft Thft tudng vl vi?c Diiu 
chinh dia gidi cdc huySn, xa va cdc don vi 
tuang duang thudc cac tinh vd thdnh phd 
tryc thudc trung uang. 

b. Quyit dinh sd 64b/HDBT ngdy 
12/9/1981 cua Chft tich Hgi ddng Bd trudng 
vl Diiu chinh dia gidi hanh chinh ddi vdi 
nhirng huy?n, xa cd dia gidi chua hgp ly 
(sau day ggi tat la Quyit dinh 64b). 

c. Quyit dinh sd 94/HDBT ngdy 
26/9/1981 cua Chft tich Hdi ddng Bd trudng 
ve Chuc nang, nhiem vy va td chftc bp mdy 
chinh quyin cip phudng. 

d. Chi thi s6 364-CT ngdy 06/11/1991, 
Chu tich Hdi ddng Bp trudng ban hanh vl 
Gidi quyet nhiing tranh chap dat dai lien 
quan din dia gidi hdnh chinh tinh, huyen, 
xa. 

d. Thdng tu sd 832/TCCP-DP ngdy 
25/10/1993 cua Ban Td chftc - Canbd Chinh 
phft (nay la Bd Ndi vu) hudng ddn giai quyit 
tranh chip dit dai cd lien quan din dia gidi 
hdnh chinh cdc cip trong td chftc thyc hien 
Chi thi sd 364-CT ngdy 06/11/1991. 

e. Quyit dinh sd 12/2008/QD-BTNMT 
ngdy 18/12/2008 cfta Bd trudng Bd Tdi 
nguyen va Mdi trudng ban hdnh "Quy 
chuin ky thuat qudc gia ve phan dinh dia 
gidi hdnh chinh va lap hd sa dia gidi hanh 
chinh cac cdp". 

g. Nghi dinh sd 62/20U/ND-CP ngay 
26/7/2011 cfta Chinh phu vl thdnh ldp 
Thanh phd thupc tinh, thi xa, quan, phudng, 
thi tran. 

h. Nghi dinh sd 159/2005/ND-CP ngay 
27/12/2005 cfta Chinh phu vl viec Phan 
logi dan vi hanh chinh xa, phudng, thi tran. 

i. Nghi "linh sd 15/2007/ND-CP ngay 
26/01/2007 cua Chinh phft vl viec Phdn loai 
don vi hdnh chinh cap tinh va cap huyen. 

^ Nhung van ban nay t h u ^ g dupe dSn trong phin can 
cu cua cac dg an, chia tach, sap n h ^ , nang d p , nang 
hang... cac don vi hanh chinh dui?c cdc c 
chuSn bi &i trinh c ^ c6 thim quyen quySt dinh. 
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k. Nghi dinh sd 42/2009/ND-CP ngay 
07/05/2009 cfta Chinh phu vl viec Phdn 
logi dd thi. 

i. Nghi dinh sd 62/2011/ND-CP ngay 
26/7/2011 cfta Chinh phft vl Thdnh lap 
thdnh phd thudc tinh, thi xa, quan, phudng, 
thi trin. 

m. Thdng tu sd 02/2012/TT-BNV Ngdy 
15/6/2012, Bd Ndi vy vl hudng ddn thyc 
hien mpt sd dieu cua Nghi dinh sd 62/2011/ 
ND-CP ngdy 26/7/2011 cua Chinh phft vl 
thanh lap thanh phd thupc tinh, thi xa, qugn, 
phudng, thi trdn. 

Nhin chung, cdc van ban phap lugt tren 
cd cdc loai nhu: (i) Cac van ban ve phdn 
logi dan vi hanh chinh ndi chung va don vi 
dd thi ndi rieng, (ii) Cdc van bdn ve thu tyc 
tien hanh thay ddi don vi hanh chinh va, 
(iii) Van ban quy dinh ket hgp cd hai logi (i) 
va (ii). Npi dung cd sy da dang khde nhau 
nhung tat cd chftng deu da dugc ban hanh 
vd td chftc thyc hien tu nhftng nam trudc 
day, khi ma Hien phdp nam 2013 chua dugc 
ban hanh. 

Tdt cd nhung van bdn phdp luat tren cdn 
dupe ddnh gid de tim ra nhung diem cdn 
phft hgp hay khdng phu hgp vdi he thdng 
phdp luat hien hanh vd thyc tiin quan ly nha 
nude hien nay de cd ca sd hoan thien chftng 
trong tuong lai. 

1.2. Tieu chi ddnh gid phdp luat ve to 
chuc dffn vi hdnh chinh 

De danh gia cac quy dinh phap luat ndi 
chung hay tap hpp cdc quy dinh phap lugt 
ve mdt ITnh vyc nhit dinh thdng thudng cdc 
chu the danh gid dya vao tieu chi nhu: npi 
dung phap ludt, hinh thftc phap luat, sy tdc 
dOng cfta quy dinh phap lugt, thim quyin 
ban hanh... Vî c ddnh gia theo nhdm tieu 
chi nay thudng dugc tien hdnh trong hoat 
dpng kiem tra, giam sdt̂  hoac tdng kit 

^ Vl du de danh gia cac van ban phap luat dang 
CO hi^u l\rc dudi hinh thurc kiim tra, gidm sdt, tJii 
Dieu 88 Lu|t Ban hanh van ban quy pham phap 
lu|t nam 2008 cac tieu chi (n§i dung) danh gia 
dugc quy dinh nhir sau: 1. S\r phu hgp cua van 

thi hdnh phdp luat sau mdt thdi gian ban 
hanh do cac co quan sogn thdo phdp lugt tl 
chftc thyc hien. Ngodi ra cd the each danh 
gia phap lugt theo nhdm cdc tieu chi nhu: 
tinh hgp phdp, tinh hgp ly va ky thuat lap 
phap... Cdch danh gid nay thudng dupe thi 
hien rd n6t trong qua trinh tham djnh cac dy 
an phap luat dugc d6 trinh"* cdc ca quan c6 
thim quySn xem xet thdng qua hoac trong 
nghien cftu khoa hgc phap iy hanh chmh 
khi binh lugn vl mpt quy dinh hoac van ban 
phap luat ndo dd. 

Mdi each, nhdm tieu chi danh gid du khac 
nhau, nhung deu hudng den nhiing muc tieu 
nhdt dinh. Ve co ban chftng cd diem chung 
la dl nhin nhan tdng quat cac quy phgm 
phap ludt dupe danh gia cd con "tot" nua 
hay khdng de cd hudng sfta ddi, bd sung kip 
thdi vdi thyc tien. 

Phap luat ve td chftc dan vi hdnh chinh 
la tap hgp cdc quy dinh trong cdc van ban 
(gdm Hien phap va cac van ban dudi luat 
khde) nhu da ddn tr6n Id mdt linh vyc phap 
luat ddc lap tuang ddi trong chinh the phan 

ban vol HiSn phap, luat, nghi quyet ciia Qu6c hpi 
va van ban quy pham phap luat cua co quan nha 
nuac cap tren; 2. Sir phu hep ciia hinh thuc van 
ban v6i ngi dung cua van ban do; 3. S\r phu ĥ p 
cua npi dung van ban v6i tham quyen cua cct quan 
ban hanh van ban; 4. Su thing nhit giiia van ban 
quy pham phap luat hien hanh vai van ban quy 
pham phdp luat moi dugc ban hanh cua cung mot 
CO quan. Va vi?c danh gia nay nhim myc libi: Viec 
giam sat, kifim tra van ban quy pham phdp luat 
dugc tien hanh nham phdt hien nhiing ngi dung sai 
trai hoac khong con phu hgp de kip thai dinh chi 
viec thi hanh, siia doi, bo sung, hiiy bo hoac bai 
bo mgt phan hoac toan bg van ban, d6ng thffi kien 
nghi CO quan c6 thdm quy^n xac djnh trdch nhî m 
cua CO quan, cd nhan da ban hanh van ban sai trai 
(Dieu 87 LuEtt Ban hanh van bdn quy ph?m phap 
luat nam 2008). 

" Xem cdc Bdo cao thim tra ciia Uy ban Phap luat 
trong Ho so dv an cac Lu^t T6 chiic chinh quyen dja 
phuong 10/2014, Lu^t Thanh tra nam 2010, Luat 
Phong chdng tham nhung 2012... dSu co dl cap cdc 
ngi dung danh gia noi tren. 
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cap qudn l;ŷ  cua nude ta, cin dupe ddnh gid 
theo cdc ti6u chi ca ban nhu: npi dung cua 
cac quy dinh cdn phu hop vdi thyc tiin hay 
khdng? Hinh thftc chfta dyng cdc quy dinh 
CO tuomg xftng vdi tam quan trgng cua vin 
dl quy dinh hay khdng? Thim quyin quan 
hdnh cdc van bdn cd phft hgp vdi yeu ciu 
cfta vdn de can dieu chinh va yeu cau cfta 
nha nude phap quyen hay khdng? Tren ca 
sd ddnh gia, chiing ta cd nhiing dinh hudng 
hodn thign cac quy dinh phap lugt vl linh 
vyc nay trong tuong lai. 

Ngodi ra, cung can luu y trong qua trinh 
ddnh gia phdi nhan manh sy tuang quan 
gifta cac quy dinh vl td chftc dan vi hdnh 
chinh hi^n hanh vdi ndi dung tinh thin cua 
Hien phap nam 2013 dugc xem Id co sd 
phdp ly cao nhat va cd nhieu net mdi v8 td 
chftc dan vi hdnh chinh cua nude ta trong 
giai doan mdi can dugc tdn trpng vd khin 
truong td chuc thi hanh. 

2. IMdt s6 danh gia ve h@ th6ng phap 
lu^t vl to chuc don vi hanh chinh Viet 
Nam hi^n nay 

- Thir nhdt, vi hinh thuc vdn bdn phdp luat 
Cdc van ban dudi luat chua hap thu 

nhiing tinh thin mdi cfta Hiln phap nam 
2013 quy dinh ve viec thanh lap, chia nhap, 
dieu chinh... don vi hanh chinh Id phai theo 
trinh tu, thu tuc do lugt dinh^. Mat khde, ve 
mat hinh thftc, mdt sd van bdn nhu Quyet 
dinh 64b, Quyit dinh 94, Chi thi 364... 
ciing da khdng cdn phft hgp vdi he thdng 
van bdn phap luat theo tinh thin tai Diiu 
2 Luat Ban hdnh van ban quy phgm phap 
phap ludt nam 2008. 

' Noi dung phdn cdp qudn ly ducrc hiSu theo nhieu 
nghia, nhung xdc dinh to chuc dan vi hdnh chinh lanh 
thd Id mot bQ ph^n nen tdng, ca s& cua phdn cdp qudn 
ly la mgt ngi dung khoa hgc xdc ddng can dugc pjio bi&i 
trong hanh chinh. Ve vdn de nay co the tham khdo them 
tac gia Nguyin Cihi \^et, cac bai: "Quan difim phdn 
cip, phan quyen giiia trung uong va dja phuang a Viet 
Nam" tai Hgi thao khoa hgc ngay 29/3/2011 t^ Khoa 
Luat H ^ chinh, Tru6ng Dai hgc Luat TP.HCM; "Phan 
cip qudn ly giiia Trung uong va dja phuang d Vi?t Nam: 
Nhiing vin dS Ij" luan va thirc tiin" tai Hgi thdo ciia Van 
phong Chinh phii t9iTP.HCM ngay 17-18/5/2012. 

* Theo khodn 2 Diiu 110 Hien phdp nam 2013. 

- Th^hai, vi thdm quyin ban hdnh van 
bdn phdp luat 

Chft th§ ban hanh cdc van ban phdp luat 
ndi tren chu yiu la cac chu the thugc nhanh 
quyen hdnh phap. Diiu nay Id chua phu hgp 
vdi yeu cdu cfta nha nude phdp quyen. Kinh 
nghiem cho thiy, ddi vdi vdn de ndy thi 
tham quyen ban hdnh cac van bdn phdp lugt 
phai thudc vl nhdnh quyin lap phap.' 

- Thd-ba, vi thdi diim ban hdnh vd thi hdnh 
Da sd cac van ban tren dugc ban hdnh trong 

thdi ky trudc vd sau ddi mdi, cd van ban quan 
trgng nhu Quyet dinh 64b da dugc ban hdnh 
va thi hanh hon 30 nam nay. Van de khdng 
nam d chd cdc van bdn phap ludt da ban hanh 
tft laû  md vi thdi diem ban hanh cdc van ban 
ay chi phu hpp vdi bdi canh kinh t%, chinh tri, 
xa hgi' vd chi dO qudn tri dia phuang cua ViSt 
Nam trudc day. Den nay cdc yeu td tren da 
thay ddi rit nhiSu, ben cgnh do la chft truong 
cfta Dang va Nha nude da thay ddi nen can 
phdi dugc sfta ddi. 

- Thu tu, ve npi dung cdc quy djnh trong 
vdn bdn phdp luat 

Trong he thdng cdc quy dinh tren, chi cd 
Hien phdp nam 2013 vfta mdi dupe ban hdnh 
cd cac quy dinh ve td chftc don vi hanh chinh 
dugc danh gia Id tien bd vd phu hgp vdi thyc 
tien hien nay. Nhiing quy dinh cdn lai dudi 
Hien phdp, neu cdn hgp ly thi can dugc ke 

' Xem them: Nguyen Nggc Toan, cdc bai viet: "To 
chuc don vi hanh chinh - lanh tho theo Hiln phap 1992 
vd vdn de doi mai", Tap chi Nghien ciiu Ldp phdp so 4, 
nam 2013; "Don vi hdnh chinh - kinh te dac biet 6 m6t 
s6 nuoc tren thi giai vd ggi y cho Viet Nam", Tap chi 
Nghien cuu Ldp phdp so 15, nam 2013, "Doi moi to chiic 
don vi hanh chinh Viet Nam theo Hien phap 2013", Tap 
chi Nghien cuu L$pphdp so 6, nam 2014. 

* Vi thuc ti ln lich su da cho thdy co nhirng van 
ban phdp luat dugc ban hdnh nhung sii d\mg hang 
tram nam vd thuong la cac ban Hien phdp. 

' Vi du nhu ve dan so, tai Hoi nghi tong ket c6ng 
tac dan s6 2012 dugc Tong cue Dan so - K.e hogch 
hoa gia dinh (DS-KHHGD) t6 chiic ngay 25/1 tai 
Ha N^i, Ong Duong Quoc Trpng - Tong cpc truong 
TSng cgc DS-KHHGD cho biet d in th6i di im nay 
dan s6 VN dat 88,78 trieu nguoi, nhung vao nhiing 
nam 1976 co 49 tri^u nguai, 1989 64,4 tri?u nguai 
(Tong cyc thong k£ Vi^t Nam). 
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thfta, nhiing quy dinh'" khdng cdn phft hgp thi 
cin sfta ddi, bd sung. Cy thi nhu sau: 

(i) Nhimg quy dinh cdn hop ly 
Nhirng myc tieu, ndi dung trong Quyet 

dinh 64b c6 thi cdn phu hgp, cy thi nhu sau: 
- Diiu 1: D I dam bao dia gidi hanh chinh 

huyen, xa dupe xdc dinh hpp ly, dn dinh lau 
dai vi6c diiu chinh dia gidi hanh chinh ddi 
vdi nhiing huyen, xa cd dia gidi chua hpp ly 
phai nhdm vao cdc yeu cdu sau day: 

+ Phai phu hpp vdi quy hogch tdng thi 
cfta Trung uong, tinh, thdnh phd va quy md 
kinh tl cfta tung vftng; 

+ Cd quy md dien tich dit phu hgp vdi 
phuang hudng san xuit, vdi ke hoach phan 
bd lai lao ddng; 

+ Bdo dam doan kit ddn toe, tdn trpng 
phong tyc, tap quan tdt dep vd viec di lai 
cfta nhan dan; 

+ Huyen, xa cd dien tich, dan sd vfta phai, 
hpp vdi trinh dp, khd nang quan ly cfta can bd; 

+ Cac huyen, xa bien gidi phia Bac can 
cd dia hinh thudn lpi cho viec bd tri phdng 
thft tac chiin, bdo ve lanh tho, bao dam ve 
an ninh chinh tri va trat ty an todn xa hgi. 

- Dieu 2: EChi xet dieu chinh dia gidi cho 
mdt huyen hoac xa, ngodi viec dam bdo cac 
yeu cau ndi tren can chft y can nhac, than 
trgng, khdng gay xao trdn khong can thiet. 
Ddi vdi cac huyen vd xa da dn dinh dia gidi 
hdnh chinh khdng anh hudng nhieu den yeu 
cdu phat trien kinh te, bd tri qudc phdng, 
den viec quan ly va dieu hanh cong viec 
cfta chinh quyen dia phuang thi dft dia gidi 
hanh chinh cd rgng han hay nhd hon tieu 
chuin chung mpt chftt ciing vdn dl nhu cu, 
khdng nen dieu chinh. 

Ddi vdi nhftng noi da hinh thanh tftng 
vftng san xuat tap trung chuyen canh hoac dy 
dinh xay dung thanh vftng sdn xuit tap hung 
chuyen canh thi dya theo quy md san xuit dl 
td chftc don vi hanh chinh huyen hoac xa. 

- Dieu 3: Trudc va sau khi diiu chinh dia 

gidi cac dan vi hanh chinh, Uy ban nhan̂ ' 
dan cac cdp phai cd ngay bien phap khac dg 
cac dan vi mai thanh lap dn dinh cdc mat: 
td chftc san xuat ddi sdng nhan dan, bl tri 
phdng thft, bao ve an ninh chinh tri va trat 
ty an toan xa hdi. 

- Diiu 4: doan cudi: Quy md ve dien tich 
va dan sd cac huyen, xa trong dieu nay co 
tinh chit hudng ddn khi van dyng vao viec 
diiu chinh dia gidi cd the xe xich tuy theo 
cac diSu kien thyc te. 

- Dieu 6: dogn 1: Viec dieu chinh dja 
gidi huyen, xa khdng lam trdn lan, ma chi 
lam d nhftng nai can thiet; doan 3: Uy ban 
nhan dan tinh, thanh phd phai hudng din 
cdc huyen, xa tien hanh theo dung thii tuc 
quy dinh, kiem tra, sodt x^t that ky tung 
trudng hpp xin dieu chinh, dam bao vice 
diiu chinh theo dftng yeu cau da quy dinh, 
phu hgp nguy$n vpng cua quin chiing. 

Ngoai ra, cac quy dinh ve phan logi do 
thi va thft tuc thay ddi, nang hang'cdc do 
thi Viet Nam hien nay vl ca ban la duoc 
nhan dan ftng hd vd phft hpp vdi dinh hudng 
chung trong quy hoach, phdt trien do thi 6 
Viet Nam trong qud trinh do thi hoa ngay 
cdng manh me d nude ta. 

Nhin chung cac quy dinh cy the tren co 
nhftng npi dung the hien tinh khach quan, 
Idioa hpc va than trpng cfta the he lanh 
dao trudc day trong viec dieu chinh dja 
gidi hdnh chinh nude ta can dugc ke thfta 
va phat trien trong xdy dyng va hodn thien 
phdp luat sap tdi. 

(ii) Nhiing quy dinh khong con phu hap 
Ben canh nhiing diem hpp ly nhu da neu, 

cac van bdn ndi tren cung cdn cd nhftng quy 
dinh Ididng cdn phu hgp. Cy the nhu sau: 

- Mot Id, tieu chi phan logi don vi hanh 
chmh chua cd sy thdng nhat, cd thS so sanh 
Quyit dinh 64b vdi 2 Nghi ̂ ^^' hien hanh ve 
phan loai don vi hanh chmh cdc cap nhu sau: 

'" Quyit dmh sd 64b/HDBT ngay 12/9/1981 ciia 
H6i ding Bg truong (nay la Chinh phii) v l diiu chinh 
dia gioi hanh chinh dii voi nhung huyen, xa c6 dia 
gioi chua hop ly. 

" Nghi dinh s6 159/2005/ND-CP ngay 27/12/2005 
cua Chinh phil ve viec phdn loai don vi hdnh chinh xa, 
phuong, thi trdn; Nghi dinh s i 15/2007/ND-CP ngay 
26/01/2007 cua Chinh phu v l viec phdn loai don vj 
hanh chinh cap tinh va cap huyen. 
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Logi don vi 
hanh chinti 

Huy^n 

Vimg ding 
bang 

Vftng trung du 

Vung niii t h ^ 

Vting nui cao 

Xa 

Vung ddng 
bang 

Vung tnmg du 

Vung niii t h ^ 

Vung nui cao 

Quyet dinh s6 
64b/HI>BT ngiy 

12/9/1981 

-Dipn tich (hay Dan so 
(nhdn khdu) (xlOOO) 

Miin Nam: tft 20-
45/tft 100-200 
Mien Bdc: tft 15-35/ 
tft 200-350 

tft 30-50/tft 80-150 

tft 40-60/ tft 30-80 

rtr 50-70/ tft 20-60 

D^ tich Qut)/Dan so 
(nhan khau) (xlOOO) 

Miin Nam: kh6ng 
qud 2/tft 5-10 
Miin Bac: khdng 
qua 1.5/tft 5-8 

Khoang 2/ Khodng 6 

Khoang 2.5/Khoang4 

Khoang 3.5/ Khoang 3 

Nghi dinh sl 159/2005/ND-CP ngay 27/12/2005^^ vd 
Nghj dinh s6 15/2007/NO-CP ngay 26/01/2007" 

Ddn sd/dien tich/yeu td dac thu 

1. Ve dan so theo vCing, miin 
a) Ddi vdi huyen mien niii, viing cao, hai dao: huyen co dudi 
40.000 nhan khiu dugc tinh 50 diim, c6 tu 40.000 nhan 
khiu trd len tM cft them 600 nhdn khiu dugc tinh them 01 
diem, tii da khong qua 250 diim;... 
c) Doi vdi quan (trii q u ^ quy dinh tai khoan 3 Diiu 5) va thi xa: 
- Qu^ va thi xa ding bang co dudi 80.000 nhan khiu duac tinh 
50 diim, cd tft 80.000 nhan khiu trd len thi cft th8m 800 nhan 
khau dupe tuih them 01 dilni. tii da khong qua 250 ̂ Im;... 
2. Ve di$n tich theo vung, mien 
a) D6i vdi huyen miin nui, vimg cao, hai dao: huyen co dudi 
20.000 ha dien tich dit tu nhien dugc tinh 40 diim, co tft 
20.000 ha yd len thi cft tiiem 1.000 ha dupe tinh them 01 
diem, toi da kh6ng qua 150 diim;... 
c) DSi vdi q u ^ (trft quan quy dinh tai khoan 3 Diiu 5) vd thj xa 
- (^an CO dudi 1.000 ha dien tich dit tu nhi6n dugc tinh 40 
diim; co tft 1.000 ha trd len thi cft them 100 ha dugc tinh 
them 01 diim, tii da khong qua 150 diim;... 
3. Cac yiu t l dac thu 
a) Don vi hanh chinh cap huyen thugc khu vyc dong bang c6 
don vi hdnh chinh xa, phudng, tiu tran (sau day gpi tit la cap xa) 
la mi8n nui, vimg cao, viing sau, vimg xa thi moi don vi hanh 
chinh c ^ xa dd dugc tinh 01 diem, tdi da khong qua 10 diem;... 
d) Don vi hanh chinh cap huyen thupc khu vuc bien gidi qu6c 
gia, hdi ddo dugc tinh 20 diem;... 

Dan so/dien tich/yeu to dac thii 

1. Doi vdi xa mien mii, vung cao, vimg sau, viing xa 
a) Ve dan so: 
Xa c6 dan so dudi 1.000 nhan khau dugc tinh 45 diem; xa co 
tu 1.000 den 5.000 nhan khau, cft tang 1.000 nhan khiu dugc 
tinh them 12 diem va dugc tinh tft 46 den 93 diem; xa c6 tr6n 
5.000 nhan khau, cft tang 1.000 nhan khau dugc tinh thSm 
11 diSm va dugc tinh tft 94 den t6i da khong qua 200 diem. 
b) Ve dien tich: 
Xa CO dien tich tu nhien dudi 1.000 ha dupe tinh 30 diem; 
xa c6 tii 1.000 din 3.000 ha, cft tang 1.000 ha dugc tinh 
them 10 di6m va dugc tinh tft 31 den 50 diSm; xa co tr^n 
3.000 ha, cft tang 1.000 ha dugc tinh th8m 09 diim vd 
dugc tinh tft 51 den toi da khong qua 100 diem. 
c) Cac yiu to dac thu: 
Xa thuOc khu vyc I dugc tinh 10 diim; xa thuoc khu vyc 
II dugc tinh 15 diim; xa thudc khu vuc III dugc tinh 20 
diim; xa dac bi8t kho khan vd xa an toan khu (ATK) dupe 
tinh 20 diim;... 

'2 Dieu 4. Lo î vd tieu chi phdn lo?i dan vi hdnh " Dieu 8. Cdch tinh diim phan lo î don vj hdnh 
chinh cap xa. chinh cdp huyen theo cdc tieu chi. 



TAP CHJ KHOA HOC PHAPLfsd 3/2015 

Viec phan loai dan vi hdnh chinh theo 
Quyit dinh 64b dya tren hai tieu chi la 
diSn tich vd dan so vd chi phdn loai d cap 
huyen, cip xa. Quy md mdi don vi nhu vdy 
phft hop vdi chft truong phat trien kinh te 
xa hdi thdi ky sau khi thdng nhdt ddt nude 
va trudc ddi mdi cfta nude ta'"*. Cd nghia 
r ing n iu don vi hdnh chinh nao cd thdng 
so v l dien tich vd dan so khac vdi quy dinh 
Iftc do thi dugc coi Id chua hop ly va can 
phdi diiu chinh. 

Viec phan logi don vi hanh chinh theo 
cdc Nghi dinh sd 15/2007/ND-CP vd Nghi 
dinh s6 159/2005/ND-CP ndi tren bao ham 
th8m dan vi hanh chinh cip tinh va muc 
tieu^^ Id: (i) doi v&i dan vi hdnh chinh cap 
tinh, cdp huyin la de " / . Bdo ddm sii on 
dinh cua dan vi hdnh chinh cdp tinh, cdp 
huyin vd ndng cao hieu luc, hieu qud qudn 
ly hdnh chinh nhd nu&c a dia phucmg; 2. 
Lam cdn cu di hogch dinh chinh sdch phdt 
trien kinh ti - xd hoi, xdy dung to chiec bo 
mdy cua Hoi dong nhdn ddn, Uy ban nhdn 
ddn vd cdc ca quan chuyin man thuoc Uy 
ban nhdn dan cdp tinh vd cdp huyen; 3. 
Lam ca sa de xdy dyrng chi do, chinh sdch 
doi v&i cdn bg, cong chiec phii hap v&i tirng 
logi dan vi hdnh chinh"; (ii) doi vai dan vi 
hdnh chinh cdp xa la de "1. Lam cdn cic di 
Nhd nu&c co chinh sdch phdt triin kinh te 
- xd hoi, gop phdn bdo ddm su on dinh cua 
dan vi hdnh chinh cdp xd vd ndng cao hiiu 
luc, hiiu qud qudn ly nhd nu&c cua chinh 
quyin ca s&; 2. Ldm ca sa di xdc dinh so 

" Duong nhu "cong thiic" nay c6 su kl thita tur 
nhiing nam 50 cua thi ky tru6c. Vi du, Th6ng tu 
265/TTg ngay 16/05/1953 ciia Thii tuong Chinh 
phii huong dan viec chinh don thanh phdn can b6, 
chia xa cho nho hon dl de hoEit dgng han, sua dii 
le loi ldm viec ciia co quan chinh quyin xa c6 quy 
dinh quy mo xa nhu sau: - o ding bang, dan s6 uoc 
chiimg tii 3000 din 3500 nhdn khiu, chiiu dai uoc 
chumg 3 cay so; - a mien trung du, dan s6 uac chiing 
tii 1000 din 2000 nhan khiu, chiiu ddi uac chftng 
4 cay so.. 

'̂  Tai cdc Diiu 2 ciia Nghj dinh so 15/2007/ND-CP 
va Nghi dmh so 159/2005/ND-CP noi tren. 

luang cdn bo, cong chiic chuyen trdch va 
khong chuyin trdch; so luang thdnh viin 
Uy ban nhdn ddn; bo sung chi do chinh 
sdch hap ly doi v&i cdn bo, cong chirc xa, 
phuong, thi trdn". 

Ngodi ra, dang chu y la cd them tieu chi 
"cdc yiu to dgc thii" ma Quyet dinh 64h 
khdng cd quy dinh. Cac y iu td dgc thii 
dugc quy ra diem cy the nhung khdng thg 
vugt qua mgt hgn mftc nhu cac doan cuoi 
cua cac dieu khoan quy dinh ve each tinh 
di im theo cdch toi da khong qud... diim. 

Tuy nhien, tat ca cac myc dich phan loai 
don vi hanh chinh nhu vdy dSu cd diim 
chung la can cft de xdy dyng to chftc bo 
may va xdc dinh sd lugng can bO, cong 
chftc trong moi dan vi hanh chinh. Vd nhir 
vdy mdt khi do sy phat trien tdng the cua 
mpt don vi hanh chinh (cd the kem theo 
cpng them cdc yeu td dac thu) se vugt ra 
khdi khudn khd (cd tdng sd diem da quy 
ddi) cua mpt dan vi hdnh chinh theo quy 
dinh. Lftc dd, gidi phdp cua chftng ta la 
chia tdeh dan vi hanh chinh dd thdnh cac 
don vi hanh chinh mdi vd thudng lap thfim 
ddng thai nang c ip mot don vi hanh chinh. 
Le duong nhien luc dd mdt bp may hdnh 
chinh vd mdt ddi ngii can bp, cdng chiic 
dupe bd tri trong cac don vi hdnh chinh 
mdi. . . se dugc hinh thanh. Dieu ndy co 
ban la chua phft hgp vdi chft truong cai 
each hdnh chinh d l t i in tdi nen hanh chinh 
tinh gpn, hien dgi vi lam gia tang cac ddu 
mdi CO quan don vi vd sd lugng can bg, 
cdng chftc trong cd hS thdng chinh tri cua 
don vi hdnh chinh^*. 

- Hai Id, v l thu tyc thyc hien diiu chinh; 
theo Di iu 5 Quyit dinh 64b cu thi nhu sau: 

(i) Ddi vdi huyen: (1) Dua ra Hdi dong 
nhan ddn cac xa cd lien quan lay y kien yh 
cd kiln nghi; (2) Dua ra Hdi ddng nhan ddn 
huydn l iy y ki ln va Uy ban nhan ddn huy?ii 
lam ki ln nghi; (3) Ldy y kiln cfta Hdi ding 

'* Nguyin Nggc Todn, "Hgp ly hoa vi?c to chiic 
don vi hdnh chinh - lanh th6 nhdm cdi cdch hanh 
chmh nhd nuoc hieu qua". Tap chi Khoa hgc phdp iy 
s6 5, nam 2013. 
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nhan dan tinh, thanh phd tryc thudc trung 
uong vd don vi hdnh chinh tuong duong 
vd cd td trinh cua Uy ban nhdn dan tinh; 
(4) Lap ban do hdnh chinh don vi xin dieu 
chinh vdi ty le xich 1/200.000. 

(ii) Ddi vdi xa: (1) Dua ra Hdi ddng nhan 
dan lay y kien vd cd kiln nghi; (2) Dua ra 
Hdi ddng nhan ddn huyen lay y kien vd Uy 
ban nhan dan huypn ldm kien nghi; (3) Cd 
td trinh cua Uy ban nhan dan tinh, thdnh 
phd true thugc trung uomg; (4) Lap bdn do 
hanh chinh dan vi xin dieu chinh vdi ty le 
xich 1/50.000. 

(iii) Tham quyen quyet dinh: Can cft vao 
quyet dinh nay (Quyet dinh 64b), Uy ban 
nhan dan tinh, thanh phd tryc thupc trung 
uong va don vi hdnh chinh tuang duong 
cftng cac cip huyen, xa d dia phuong xem 
xet: Nhung huyen, xa nao cd quy md qud 
rdng hoac qua hep xet thay khdng hop ly 
cin diiu chinh dia gidi hanh chinh thi Iam 
cdc thu tyc va trinh Hpi ddng bd trudng 
quyet dinh. 

Nhin chung, cac quy dinh ve thu tyc thyc 
hien nhu tren la da khdng cdn hgp vdi tinh 
thin cua Hien phap nam 2013 nhu sau: dd 
la (i) Viec thdnh lap, gidi the. nhap, chia, 
diiu chinh dfa gi&i dan vi hdnh chinh phdi 
ldy y kiin Nhdn ddn dia phuang vd theo 
trinh tu, thu ty.c do ludt dinh nhu khoan 2 
Diiu 110 Hiln phdp nam 2013 da quy dinh; 
(ii) Chinh phft chi cd quyin trinh Uy ban 
thu&ng vu Qudc hoi quyit dinh thdnh lap, 
gidi thi, nhgp, chia, dieu chinh dia gi&i 
dan vi hdnh chinh du&i tinh, thdnh pho 
trtfc thuoc trung uang theo khoan 4 Dieu 
96; (iii) cdn quyin Quyet dinh thdnh lap, 
gidi thi, nhgp, chia, diiu chinh dia giai 
dan vi hdnh chinh du&i tinh, thdnh pho 
tryrc thuoc trung uomg nay da chuyen cho 
Uy ban thudng vy Qudc hdi thyc hien nhu 
quy dinh tai khodn 8 Diiu 74... Vl nguyen 

; tdc, quyin ndy phdi chuyin giao tft Chinh 
' phu sang Uy ban thudng vy Qudc hdi kl tft 
1 ngdy 01/01/2014 theo quy dinh cfta Nghi 
I quyit 64 cua QuIc hpi ve thi hanh Hiln 
I phap nam 2013. 

- Ba Id, chua cd quy dinh de cap loai don 
vi hdnh chinh - kinh tl dac biet nhu trong 
Hien phap nam 2013 mdi ban hdnh. Cdc 
van ban ve phan logi don vi hanh chinh 
hien hanh nhu da ndi tren khdng cd quy 
dinh cu the ve logi dan vi ndy dau rang 
Nghi iinh sd 15/2007/ND-CP va Nghi 
dinh sd 159/2005/ND-CP ndi tren cd tinh 
tdi cdc yeu to dgc thu. de phdn loai nhu la 
de ca biet hda cac don vi hdnh chinh nude 
ta hien hanh. Tuy nhien, cdc quy dinh nay 
chua dft lieu lugng so vdi tieu chi va muc 
tieu cua mgt don vi hanh chinh - kinh te 
dgc biet cin cd d nude ta hien nay md Hien 
phap da xac dinh. 

- Bon Id, ve mdi quan he vdi cac van 
bdn phap lugt khac nhu cdc van ban ludt ve 
phan cip qudn ly tren cac nganh, ITnh vyc, 
tai chinh ngan sach va dac biet la vdi Luat 
td chftc Hdi ddng nhan dan vd Uy ban nhan 
dan nam 2003, Luat Td chftc chinh quyin 
dia phuang ma hien nay chftng ta dang xuc 
tiin xdy dung ... Trong mdi quan he ndy, 
cd the thay cac vi tri cua cac quy dinh ve td 
chftc dan vi hanh chinh chua hai hda, xftng 
tim la cdng viec quan trpng cfta quan ly 
nha nude". Cd cam giac rang dudng nhu 
moi khi dan vi hanh chinh phdt trien (chu 
yeu ve quy md ddn sd vd keo theo cac van 
de quan ly khac nhu qudn ly kinh te, cung 
ung dich vy cdng...)'^ se ddn den td chftc 
bd may chinh quyin dia phuong hien tgi 

" Xem them Bdo cao rd sodt chuc ndng, nhiem vu 
cua Hoi ddng nhdn ddn vd Uy ban nhdn ddn theo Ho 
so Du dn Ludt t l chiic chinh quyen dia phuong ciia 
Chinh phu trinh Qu6c hoi thdng 10/2014. Theo do cdc 
ITnh vuc quan trgng ve phan cap deu dugc quy dinh 
bang mgt dao luat, chi it to chiic va hoat dgng cua Hoi 
dong nhan dan va Uy ban nhdn dan dugc quy dinh 
trong mgt dao ludt, nhung ngi dung quan trgng vl id 
chiec dem vi hdnh chinh la co so dl to chiic HOi dong 
nhan ddn vd Uy ban nhdn dan lai chua dugc thiet ke 
trong mOt dao luat. 

'* Cac quy dinh ve quy mo dan so doi vdi tiing loai 
dan vi hdnh chinh o nuac ta deu the hien ro net nhu 
bang ke tren, vd theo cac ho sa xin chia tach, lap moi 
cdc don vi hanh chinh trmh Chinh phii deu thi hien 
npi dung nay. 
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khdng thi qudn ly hieu qua nfta thi phdi 
chia tdch hoac thay ddi, diiu chinh don vi 
hdnh chinh... 

Tdm lai, npi dung va hinh thftc cac van 
bdn phap ludt vl td chftc don vi hdnh chinh 
nude ta khdng cdn phft hgp vdi thyc tien 
nude nha, chua dap ftng yeu ciu ddi mdi 
cfta Dang vd Nhd nude, khdng cdn phft 
hgp vdi tinh thin Hiln phap nam 2013 mdi 
dugc ban hdnh. 

3. Kiln nghi nhdm hodn thien ph^p 
lu^t ve to chftc dffn vi hdnh chinh theo 
tinh thin cua Hien phdp nam 2013 

- Mot la, khdo sdt danh gia lgi todn bd 
h$ thdng van bdn phap luat hien tai vd tdng 
kit danh gia viec thyc hi^n cdc quy dinh 
dd vl td chftc dan vi hanh chinh thdi gian 
qua dl cd nhihig sfta ddi kip thdi theo nhu 
tinh thin cfta Nghi quyit sd 64/2013/QH13 
ngdy 28/11/2013 quy dinh mdt so diem ve 
thi hanh Hien phap nude Cpng hda xa hpi 
chu nghia Vi$t Nam Id: "Cdc ludt, phdp 
lenh vd cdc vdn bdn quy phgm phdp lugt 
khde duac ban hdnh tru&c ngdy Hien phdp 
nu&c Cong hoa xd hpi chd nghia Viet Nam 
co hieu luc phdi duac rd sodt lgi de sua 
doi, bo sung hoac ban hdnh m&i phii h(rp 
v&i Hiin phdp nuac Cong hoa xd hoi chd 
nghia Viet Nam". 

- Hai Id, cdn xftc tien vi^c xay dyng Lu|t 
ve td chftc don vi hdnh chinh" ndi chung, 
theo tinh than sau: 

+ Xdc dinh lai cdc logi don vi hdnh 
chinh theo tinh thin khdng chi don thuin 
chft trpng vl tieu chi dan sd, dien tich hay 
cdc yeu td dgc thft nhu hien nay ma cin luu 
y them cdc yeu td ve lich sft, van hda, vung 
miln^"... 

+ Dua ra cdc tieu chi vd diiu kien cho 
tftng logi don vi hdnh chinh sao cho han 
che tdi da vipc chia tdch va lap mdi cdc 

" Ten ggi ciia Ludt co thi theo nhu Hiln phdp Id 
Ludt v l Thanh ldp, chia, nhdp, diiu chinh don vi hanh 
chinh. 

=" Nguyen Ciiu Vi?t, "T6 chiic don v\ hanh chinh -
lanh tho: co so ciia cdi cdch hdnh chinh dia phuong", 
T^p chi Khoa hgc pkdp ly s6 2, nam 2010. 

don vi hanh chinh vi viec ndy se lam phmh 
them bg may, can bp cdng chftc vd it ra 
cung hao tdn chi phi dl lam vipc do. Vî c 
thay ddi don vi hdnh chinh neu cd khi that 
cin thiet va cd sy nhat tri cfta Nhdn dan (co 
thi qua trung cau y dan) chft khdng chi la 
ldy y kiin de tham khdo cho biet. 

+ Thft tyc tien hanh cac cong vi$c thanh 
lap, chia, nhgp, dieu chinh don vi hanh 
chinh can dugc quy dinh theo hudng c6î  
khai, minh bgch hon nua va thdng nhit dii 
vdi tftng loai. 

Ngoai ra can luu tdm ke thfta va phat 
trien nhung diem cdn hgp ly trong cdc van 
ban phdp luat nhu da binh lugn d tren. 

- Ba Id, xay dyng Luat Td chftc chinh 
quyen dia phuong nen theo tinh thin "{•^ 
qudn " de mdi cap chinh quyen dia phuong 
vd chinh quyin dia phuong trong mdi dcra 
vi hanh chinh cd the linh hoat (ve to chuc, 
tham quyen, nhan sy vd tdi chinh...) thich 
ftng vdi sy phdt trien vd bien doi cua moi 
don vi hanh chinh trong tuong lai. Mat 
khde, quy dinh vS td chftc vd thdm quyen 
cua chinh quyen dja phuang trong luiit 
cung phdi cdng khai, minh bach va dam 
bao sy gidm sat thyc chit cfta chinh quyen 
trung uong theo nhu chi dao "Bdo ddm 
tinh thong nhdt, dong bo giiia hai dif dn 
Lugt vd giira hai du dn Lugt ndy v&i cdc du 
dn lugt khde vi to chirc bo mdy nhd nude; 
Doi m&i, hodn thiin ky thugt lap phdp, bdo 
ddm cdc quy dinh cua hai dyr thdo Luat 
phdi CO tinh khdi qudt cao, hiiu Itfc lau 
ddi; chi quy dinh trong Ludt nhirng vdn de 
da du ro, CO tinh on dinh cao"'^\ 

- Bon Id, xay dyng Luat vl Don vi hanh 
chinh - kinh tl dac biet cho phft hgp vdi 
Diiu 110 Hiln phap nam 2013 vd diSu 
quan trpng la cd co sd phdp ly de t6 chiic 
logi don vi ndy trong thyc tien qudn 1̂  hi$n 
nay. • 

^' Thong bdo s6 176/TB-VPCP ngdy 26/04/2014 
ciia Van ph6ng Chinh phu v l Kit luan ciia Thd tiring 
Nguyen Tin Diing ve djnh huong nghiSn curu so|ii 
thdo Ludt To chuc Chmh phu vd Luat t i chiic chinl 
quyen dja phuong. 


